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I. INTRODUCTION 

1 I On November 4,2003, we released a Notice of Proposed Rulemakmg’ to re- 
examine our d e s  implernentmg the “operate independently” requirement &section 272(b)( 1) o€ 

’ See Section 272(b){I)’s “Oprafe Independent&” Requirementfor Section 272 Afiliates, WC DaAet No 03- 
228, Notice of Proposed Rulemalun& 18 FCC R d  23538 (2003) (Notrce) Colnments wcre filed on December 10, 
2003 by Amencatel Corporama (Amencatel), AT&T Coy. (AT&T), BellSouth Corporation (BellSouth), pwest 
SeMces  Corp (Qwest), SBC Communicahons h c  (SBC), Spnnt Corporaton (Sprmt), Unrted States Telecom 
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the Communicatms Act of 1934, as amended (the Act)? In this Order, w e  conclude, based m 
the reexammatlon of our d e s ,  that the prohibitmn against sharing by BOCs and their section 272 
affibates of operatmg, ifistallation, and maintenance (OI&Mj fimcbons is not a necessary 
component of the statutory requirement to “operate independently” and is an overbroad means of 
preventing cost misallocation or discmunabon by Bell operating companies (BOGS) against 
unaffiliated rivals ’ We further conclude that we should retatn the prohibition against joint 
ownershp by BOCs and tfiw sectmn 272 affiliates of swtching and transmission facilities, or 
the land and buildings on which such facilitm are located.’ In addition, because of our etc:rons in 
this Order, we dismss as moot petitions filed by SBC and BellSouth, pursuant to section IO of 
the Act, seeking forbearance from the OI&M sharing prohibition. Finally, we grant SBC’s 
request for modification of the SBC/Amsntech Merger Order‘ conditions related to OI&M 
services to the extent that these merger conditions are mmxporated mto the conditions of the SBC 
Advanced Services Forbearance Order.6 

11. BACKGROUND 

A. Sections 271 and 272 

2 Sechons 271 and 272 of the Act, which were added by the Telecommunications 
Act of 1996 (1996 Act), establish a comprehensive h e w o r k  governing BOC provision of 
“interLATA service ’” Pursuant to section 271, neither a BOC nor a BOC affiliate may provide 
m-region, interLATA service pnor to receiving section 27 1 (d) authormtion h m  the 

Assocmon (USTA), V ~ n z ~ n  Telephone and Long Ihstanct C o m p i e s  (Vmmn), and WorldCom, Inc. dlbla MCI 
(MCI) Reply comments were filed on D e m b t r  22,2003 by AT&T, BellSouth, MCI, Qwest, SBC, Splmt, and 
Veruon See Pleading Cycle Established for Comments on Sectm 2721bJ(l) ‘s “opetae IndqenderriEy ” 
Reqlrvementfor Section 272 Afiliufes, WC Docket NO 03-228, Pubhc Nobct, 18 FCC Rcd 24373 (2003) 

47 us  c. g 272@)(1) 2 

3 Sect~ons 53 203(~)(2)-(3) of the Commission’s rules prohibit a Em’s  section 272 affiliate from shatlng 

47 C F R 5 53 203(aX1) 

Applicuttons of Ameritech Corp , Tkamferor, and SBC Communicurions Im , Tram-, For Cment to 

O l t M  functions with the BOC or another BOC afillate 47 C F.R 0 53,203(aX2H3) 
I 

5 

Transfer Controf of Corpwdions Houng Cmmrssron Licenses m d h t ? ~  Pursuant tu *tiom 214 and3l0(4 of 
the Communrcatrom Act and Parts 5, 22,24, 25 63,90, 95 and 101 of the Cammresfon 3 Rules, CC D d e t  No 98- 
14 1, Memorandum Opmon and Order, 14 FCC Rcd 147 12 { 1999) (SEG’AmertZmh Merger Drab), vacuted m pari 
sub nom , Assk of Communicairons Ewers Y FCC, 235 F 3d 662 (D C Ch 2001) ( A S C W v  FCQ 
6 

Docket No 0 1 -337, Memorandum Opuuon and Order, 17 FCC Rcd 27000 (2002) (SIC Advamd Servicm 
Forbemanee Or&) 

Id awe55 m d  transport area and a pomt Imated outside such area ” 47 U S C. 8 153(21), ”TelecommuIucations” 
is defined as %the transm~~lon, between or mong pants specified by the W, of informatlw of Ihe user’s chhoosmg, 
wthout change m the form or content of the m f m a t m  as sent and received+” 47 U S C 9 153(43) 

Rev~ew of Regulatmy Requirements fw Incumbmi L E  B r d b a n d  Teiecommtrnicaiions Services, CC 

The term “mterLATA swvicc” i s  d e a d  m the Act as %lecommu~~c~ons between a pomt located III a 7 

2 
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Commission Section 272 requires BOCs, once authorized to provide keg ion ,  hterLATA 
services in a state under section 271, to provide those sewices through a separate affiliate until 
the section 272 separate affiliate reqmrement sunsets for that partxular state: In addition, 
section 272 imposes structural and transachod requuements on sectim 272 sepmte affiliates, 
including the requirement to “operate independently” h m  the BOC . lo 

B. The Non-Accounting Safeguards Orders 

3 Sectmn 272(b)(l) k t s  that the separate affiliate required pursuant to section 
272(a) “shall operate independently from the WOC] ’’‘I The Commission adopted rules to 
unplement the ‘‘operate mependently” requirement that pmhbit a BOC and its section 272 
fldiate from (1 jointly o m g  swtching and transmission facilities or the land and buildings 
on which such facilities are located;” and (2) providing Ol&M services associated with each 
other’s f a ~ ~ l m d ~  OI&M functmns generally include all actwity related to installing, operating, 

47 U S C 4 271@X1) BOCs have now h e n  granted s e c t m  271 authority to provide inarLATA s m ~ c c s  8 

III all of her m-regon states See FCC, Federal Commmrcuttum Contnrlsstm Author= Qwwt tu Prow& Long 
h t a m e  Serum in Armna, Bell Operuting CompllRtes Long Dulance Apphcanon Prmess Cml&, Entre 
Countty Authorued fw ‘111 Duimce’” Service, News R e h e  (Dec 3,20031, 

extends such 3-year pmod by rule or ordef‘), see also Section 2720(1) Stmet of the BOC &purde Aflhate and 
R e J d  Requirements, WC Dockel No 02- 1 12, Memorandum Oplruon and Mer ,  17 FCC Rcd 26869,26876, para 
13 (2002) (”We fmd that sectlon 272(fX1) should be interpreted as providing for I state.by-state sunset of the 
sectlon 272 separate affiliate and related rcqummcnts ”) E m  when the sspmte affiliate obllgattion sunsets, BOCs 
may elect, and have elected, to wnbnue the affiliate structure due to the domtnant eamer regulmms to which they 
would be subject if they mt8gratcd. Therefore, this rule change may have relevance beyond the formal sunset pend 
&e genera& Section 272(#(I) Szim@t @the 3oC Separate Afldiate and Relad R q u t m n U ,  2000 Biennial 
Regdalmy Review Separate Aflliare Requtremmts of Sectton 64 1903 of the Commmsron’s Rules, WC Docket No 
02-112, CC -No 00-175, Further Nome of Proposed Rulrmalung, 18 FCC Rcd 10914 (2003) The w o n  
272 provisions (other than sectlw 272(e)) have sunset m New York, Texas, Kansas, and Oklahoma &e k t i m  2 72 
Sunsets for Ymzm in New York State by Upration of Law on k e m b e r  23,2002 Fwsuant to k t m n  272fl3(1), 
W C  Dccket No. 02-1 12, Public Notice, 17 FCC Rcd 26864 (ZOOZ), Sectton 272 Sumetsfw SBC u1 the Sfare of 

18 FCC Rcd 13566 (20031, Sectron 272 Sunsets for SBC in Kamm and Oklahoma by Operation of Law an J a n w y  
22, 2014 Pursuunr to Sectzun 272fl,CJl, WC DmW No 02-1 12, Public Nottce, FCC 04-14 (rel. Jan 22,2004) 

See 47 U S C. 4 272(a)(2)@), (fl(1) (requmng separate affiliate for three y a m  ”ununless the Commissim 9 

Tam & OFattoti of Larv OR Jim 30, 2003 P W M ~  zo sectl~n 272@(1), WC Docket NO 02-1 12, P U ~ ~ I C  Notice, 

47 US C 9 2721bX1) 

Id 

&.e Implemenhtim of the Non-Accounting SafegrrmdF qfSeciions 2 71 and 2 72 of the Communications Act 

10 

1 i  

of 1934, as m e w  CC Docket No 96-149, Fust Repod and Order and Further Notlce of Proposed Rulemabg, 
11 FCC Rcd 21905,21981-84, paras 158-62 (19%) (Non-AccorultmgSu~g?m& Or&), order on 
Reconsidemtmn, 12 FCC Rcd 2297 { 19971, Second order on Reconsideration, 12 FCC Rcd 1653 ( 1997) (Nom 
Accounting St$eguur& Second &ab on Recon), a f d  sub nom Bell Atlantic Tel Cos Y K C ,  13 1 F 3d 1044 
(D C Clr 19971, Thud Order on Raemderation, 14 FCC Rcd 16299 ( 1999) (NmAccormting &$?gum& Thwd 
O r b  on Recon), 47 C F K  5 53 203IaXl) 

g 53 203(a)(2H3). The ~rnmisslon reasoned that dlowrngjolat ownershrp of k d m t s  and sharing of OI&M 
funchons between BOCs and thew section 272 a l i a -  c d  create o p w b a s  for h p p e r  cost dlacahon and 

SeeNomAccuunfmg SufttgrrmdF &&, 1 i FCC Rcd at 21981-82,21984-86, pans. 158, 163-66; 47 CE,R 

3 
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and maintsumng (e g I making repam to) swtching and transmission facilities.“ Specifically 
with regard to these funchons, the Commission’s rules prohibit a sectim 272 &illate fiom 
performing OI&M functions associated with the BOC‘s facilities. Likewise, they bar a BOC or 
any BOC affiliate, other than the section 272 affiliate itself, h m  performing OlgtM functions 
associated with the facilities that its section 272 B’diate owns or leases from a provider other 
than the BOC with whch it 1s af5lhted 

4. On reconsideration, the Comssion affirmed its mterpretatmn of sechon 
272@)(l)’s “operate independent&” requirement but also c o n h e t i  that it viewed adoption of 
the pdcular rules as a permissible interpretation of secmn 272 rather than a mandate of the 
provision itself I‘ Specifically, rejectmg ‘>lam language” statutory construction arguments, the 
Commission f l m e d  that ‘‘there is no plain or ordinary meaning of roperate independently’), as 
used m s m o n  272(b)( l), that compels us to adopt a part~cular set of restrictions ’’l’ Because the 
term IS ambiguous, the Commission concluded that it had d i d o n  to hterpret the term 111 a 
manner consistent with Congressionrrl intent Is Fmally, the Commission reiterated that, m 
adopting rules to implement sectmn 272(b)(l)’s “operate mdependentlf’ requirement, it was 
choosing, as Congress intended, a balance between efficiencies in BOC operations and 
protections against anticompetitive beha~i0r.I~ 

C, The OJ&M Forbearance Petitions 

5.  Verizon, SBC, and BellSouth each filed @?ions for forbtarance seeking relief 
h m  the OI&M sharing prohibition2” On November 3,2003, we denied the Verizon Petition, 

dlscnmmtion that the sepmk affiliate reqummi was mtended to prwent. See id at 2 I91 1-82, para. 158 At the 
same m e ,  the C o m m o n  rew& that these m s t m t m ~ ~  on s b m g  of facjiibes and OI&M Seryicts impose 
costs, mcludmg mefficrrncies w r h  the BOCs’ corporate ~ ~ T U C ~ S ,  and that the economes of scale and scope 
inherent to integration p d u c e  economic benefits to consumm &e id at 21 983-84,2 1986,2 1991, pm, 162, 
16748,179, see ah0 Nm-Accounring S&zwd secondorder on Recon.. 12 FCC Rcd at 8683, para. 55 

The Conrmission clmfied that “‘sharmg of m c t s ’  means the pronsiw of services by tbe BOC to its 
sectlon 272 aflillate, or wce versa ” Nun-Accounting wguw& Or&, 1 1 FCC Rd at 2 1990-9 1, para 178. 
I5 k Non-Accounfmg &feguw& &akr, 11 FCC Rcd at 21981-82,21984-86, paras 158,163-66; 47 C9.R 
5 532!03(a)(2X3) 
16 See Non-Accounting Safegur& Thkd Ur&r on Recon, 14 FCC Rcd at 1630% 1 1, paras. 13- 15, ~ e e  also 
rd at 16314-15, para 20 (affmmg the OIkM shamg prohibmon) 

Id at 16310, para 14 

Jd at 16310-1 1, p a m  14-15 (em Pmlg Y E e t h w g y  Mmes, lm ,501 U.S 680,6% (1991) (“Jud~cial 
deference to an agm~y’s llltwpretation of ambrguous provlslons of tht statutes it IS authorid to nnplement  reflect^ 
a sensstivity to the proper roles of the poldeal and judicial branches. . . ITlhe resolution of ambigutty UI a sta- 
text i s  often more a queshon of policy than of law ”)) 

14 

I8 

See Non-Accmmg SqKeguarch Thtrd Or& on Recon ,14 FCC Rcd at 163 10, para 14. 

Petition of Verlzon for Forbearance from the Prohibfion of Sharvlg opwatmg, Install&w, and 
Malntwlance Fmct~ons under S e c t m  53.203(a)(2) of the cMnmlss~on’s Rules, CC Docket No 46-149 (filed Aug 5,  
2002) (Venzon Pct~tlon), P & t m  of SBC for Forbearance ftwm the Prohbitlw of W g  Ope- Installation, 
and Mamtenance Funcnons under Sectiws 53 2031aX2) and 53203(a)(3) of the Comrmssion’s Rules and 

19 

10 

4 
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concluding that we may not forkar from applying requirements of section 272 that are 
incorporated by reference into section 271 until section 272 is ‘’fully implmmtd.n21 At the 
same time, the Commission adopted the Notice in this proceeding to seek comment on whether it 
should, through a rulemdung7 modify or eliminate the rules adopted to implement sechon 
2733x1 1’s “operate independently” requirement, including the OI&M sharrng prohibihon. 

6 Along wth its forbearance petition, SBC requested a modification of the 
S.C/Amerrtech Merger Order condition that lirmted OI&M sharing M e e n  the advanced 
sewices affiliate and the BOC or other 
the Commission clarify that “elimination of the OI&M restrictions would not affect the relief 
from tarrfbg” granted in the SBC Advanced Senices Forbearance Order.= Although the 
advanced services separate affiliate conhhon of the merger order itsekf has technically r n ~ e t , ~  
SBC continues to comply, through its affiliate Advanced SoluQons, Inc. (ASQ, with the merger 
condition as a condihon of the forbearance order.= In support of its requests, SBC generally 

As part of that request, SBC also asked that 

Modificahon of Opwatmg, Instahboa, aud Mamtenance Condmons Contamed III the S8C/Amritech Merger 
Order, CC Docket Nos 96-149,98-141 (filed June 5,2003) (SBC Pehtion); Pet~t~on of BelHouth corporation for 
Forbearance from thc Prolubition of Shanng Opwatmg, Instahtm, and Mmtenane Fundons Under Section 
53 203@)(2)-(3) of the Commtsaon’s Rules, CC Docket No 96-149 ( e d  July 14,2003) (BallSouth Petition). 

See Petition of Verrzon for Forhearonce from the Prohibition ofsharvrg Oprcttmng, Imtdlatmn, and 
Mainterne Functions Under Secttort 53 203(u)(z) ofrk Commrssion ’s Rules, CC Docket No 96-149, 
Memorandum Opmion and Order, 18 FCC Rcd 23525 (2003) (Verlzon O Z M  Forbevwance &&), upped pendmg, 
Vmmn Tei Cos v FCC, D C Crr No 03-1 404. Although we derued the Venzon Fet~t~on, we &d not reach the 
ments of the &-prong analysls under section 1qa) In this Order, we dismiss SBC’s and BellSouth’s forbearance 
petitions as moot 

(Bureau) granted Qwest’s request to wltbdraw and dismtssed Qwest’s forbamme @on See P&Zion ofQwwt 
Smvlces Corporatmn far Farbearmrcefiom t k  Prohrbdm of PerJwmmg Operatng ImtaIIatme and 
Mainternme Functmm under Secllon 53 203(a)(2)-(3) ofthe Curnmrssrorr ‘s Rules, CC Docket No % 149, Order, 
18 FCC Rcd 240 I6 (WCB 20031, Pet~hon of Qwest Servlcbs Cofpomhon for Forbearance h m  the Pr&htmn of 
Perfmmg Opemtmg, Installatm, and Mamtenance Functions under Section 53203(aX2)-(3) of the Comiss~on’s 
Rules, CC h k e $  No 96-149 (filed Oct 3,2003) 

Venzon, and MCI Reply comments were filed MI July 15,2003 by SBC See Comment Dates Serfor Petrfionfor 
Forbauame d M d f l c & o n  Fded by SBC Commlrnlcatrom Znc , CC Docket NOS 96- 149,98- 14 1, Pubhe Nottce, 
18 FCC Rcd 1 1504 (2003) 

“AS1 Tmffing Forbearance Order” Sse, e g , SBC Petltion at 2 n 4 

Merger Order, 14 FCC Rcd at 14988-89, Conchtion I 12, cf Appkatmn of GlX Cmpor#m Trmferor, and Bell 
Atlantrc Corporairom Tramfire for Coment to T r m f w  Cotwol of Domestlc andInlernathoncrl Sectton 214 a d  
310 Autharuatmns avmd Applrcatons io Transfer Control of a Submarine Cable Lading Liceme, CC Docket No 
98-1 84, Order, 16 FCC Rcd 16915,1891 6, para 2 n 5 (Corn Car Bur 2001) (concludmg tbt, as a result of the 
ho1dmg m ASCENTV FCC, a slrmlar condition for Veruon’s advanced ~ t r v l e e s  opemt~ons sunset on January 9, 

21 

Qwest also filed I petition for forbearsnce On N o v e m h  14,2003, the WmIm Compehtlon Bureau 

See SBC Pethon at 25-27 Comments on the SBC Petltlon were filed on July 1,2003 by AT&T, Sprint, P 

SBC Petition at 26 In its petition, SBC refers to the SBC AdvancedServim Forbearme Ordsr as the 

See SBC Advanced Serces Forbearance @&r, 17 FCC Rcd at 27002-03, pms. 3-5, SBUAmerifech 

If 

I4 

2002) 

See SBC Advanced Serv~ces Farbeurme order, 17 FCC Rcd at 27003,27008, para $13 25 

5 



Federal Communications Commission FCC 04-54 

argued that eliminating these OI&M conhtions would be m the public interest for the same 
reasons that eliminatmg the OI&M shmng prohibition under section 272@#1) would be.x 

Hi. DISCUSSION 

A. ‘‘Operate Independently” 

1. Oveniew 

7. In this Order, we evaluate whether to modify or eliminate the current requirements 
under section 272(b)(l) that prohibit OI&M sharing and bar the jornt ownership of certain 
facilities.” As an hutid matter, we must evaluate whether we have the discretion to modify the 
requirements we have promulgated to gwe meaning to the term “operate independently” under 
subsectmn @)( 1). We detemune at the outset that we have such discretion. In reaching this 
conclusion, we reject commented arguments that we must retain both requirements in order to 
give meaning to section 272(bx 1) ’ s “operate independently” language.” We also reject AT&T’ s 
suggestmn that “operate mdependently” has a pIain m-g, or at least that it must mean that the 
section 272 &hate and the BOC must operate as fully independent interests.lg We reaffirm 
instead the conclusion of the previous Commission that sechon 272@)(1) is ambiguous.lg 

See SBC Petition at 26-27 

47 C.F.R 5 53203(a} 

See AT&T C o m b  at 29,3 1, MCI Comments at 14, Spmt Comments at 4, AT&T Reply at 8-10,14, 
MCI Reply at 1-2, Spnnt Reply, Attach 1 at 3 4 ,  Attach. 2 at 4, 10 But see @est Reply at 8-9, Venvm Reply at 2- 
4 In the Non-Accounting Sa$& Or&, tba Commission concluded that based on the pmciple that a statute 
should be construed so as to gwe effect to each of its provwoas, tbe “qmate d q n d d l f  language of section 
272(b)(l) imposes reqwemenb on sechun 272 separate affihtes btyond those detailed ~fl sectlon 272@)(2H5) To 
give mdqmdent m m g  to the ”operate independently” laupage, the Comrmssion itdm the OI&M sharing 
prohibition and the jolat facilitles ownership restridon Sm Nowkcountmg & f e r n  Or&, 1 1 FCC Rcd at 
2 198 1, para I56 Section 272(bMH5) v a d e s  that the section 272 separate af%liti& “(2) shall m t a m  books, 
records, and accounts m the manum prescnid by the Comrmssmn whch shall be qarate h m  the books, records, 
and accounts mantamed by the DOC] of which k t  1s au miate;  (3) shall have separate officers, directors, and 
employees h m  the POC] of h c h  it 1s an m t c ,  (4) may not ob- credit under any arrangement that would 
perma a cred-, u p  default, to have fecouse to the assets of the POC] , and (5 )  shall conduct all tranwtchom 
with the POC] of h c h  rt is an a m a t e  on an arm’s length basis w h  any such tramactmu reduced to mtmg and 
adable fm pubhc inspection ” 47 U S C 4 272@)(2)-(5) 

Marlene H Dartch, Secretary, Federal Commurucatlons Comrmssmn, WC Docket No 03-228, Attach at 1-6 (fded 
Feb 20,2004) But see Letter h m  Colin S Stretch, Counsel for SBC, to Marlene H Dortch, Secretay, Faded  
Cornmumcattons Comrmssion, WC Docktt No 03-228, A W  at 14 (filed Feb 26,2004) (SBC Feb. 26,2004 Ex 
Parre Letter), Letter from Dee May, Vice President - Federal Regulatory A m ,  Venwn, to Mmlmo H Dortch, 
Secretary, Federal Commmcatlons Commmion, WC Met No 03-228, Attach at 1 4  (filed Mar 4,2004), Letter 
from M c h  E Newman, Vice hesident - Federal Regulfitmy, Qwcst, to Marlene H Dorteb, Secretary, Federal 
CornmunicaWins Commission, WC Docket No. 03-228 at 2-3 (filed Feb 4,2004) (Qwsst Feb 4,2004 Ex Pme 
Letter) 
3o 

Act does not ehborate on the m c m g  of the phrase ‘operate mdependently ’m), Id at 21998-87, p m  156-70 

26 

27 

28 

Sge, e g , ATgtT Reply at 8-10, Letter from Frank S Sirnone, Government A f f i  DUBCtOr, AT&T, to Z’I 

See Nm+Accountmng Sqfepmch &ab, 1 1 FCC Rcd at 2 19 17- 18, para 23, Id at 2 1976, para 147 (“The 

6 
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Significantly, while the Commission concluded in the Non-Accounting Sufiguar& Order that 
spec& structural safeguards merited adoption because their benefits appeared to outweigh their 
anticipated custs,f’ this result was not compelled by the statutory language 1t~elf.j~ In fact, to the 
extent that AT&T argues b t  the d o n  272 affiliate and the BOC must operate as fully 
independent interests, its positron is undermined by the section 272 statutory scheme, which 
expressly envisions the shanng of some h~ti011s? This contemplated sharing strongly suggests 
that Congress never envisioned that the secbon 272 afEIiate would operate as an entity that WEIS 
entmly walled off from the BOC. In sum, we reject AT&T’s analysis as being too rigid, fhiImg 
to recogmze that the ambiguous phrase “operate mdependently” is subject to a range of possible 
meanings, and that the Commission’s application of this term may change over t h e  as 
circumstances evolve. 

8. We conclude below that we should eliminate the OI&M sharvlg prohibition but 
retam the jomt facilities ownersbip restriction under section 272@)( I), consistent with our 
obligabon to implement the statutory directive that the section 272 affiliate and the BOC 
“operate independently.” An agency is free to modify its interpre&on of an rtmbigww statutory 
prowsion when other reasonable jnkrpretat~ons may exist, provided that it acknowledges its 
change of course and provides a rational basis for its shift in In fact, a reexamnabon of 
d e s  is particularly appropriate where, as here, we have gained more expertence over time and 
new ways of achieving regulatory gods have developed In the instant situation, we have chosen 
to reexamine the rules adopted to implement section 272(b)(1) in light of our eight years of 
experience in implementing the I996 Act (includmg applicable cost allocatm and 
non&scnmmnation rules), our additional experience with momtoring section 272 affiliates, and, 
more generally, the growth of competihon in dl teIecommunications market~.3~ 

9. The evaluatton we undertake in this order employs the methodology used by the 
previous Commission in implementmg secbon 272@)(1), where we balance the costs of a p e n  
restriction against its benefits, Like the previous Commission, we weigh the costs of structural 

(mterpreting “operate mdependently”); Nm-Accounting Sqfe+ Thvd orcder on Recon, 14 FCC Rod at 16309- 

31 

11,- 13-15 

See, eg , Non-Accorurfing SajGguaA Order, 1 1 FCC Rod at 2 1982,2 1984, p m ,  159,163 

As d ~ m s e d  above, the rules dqtd to mplement the “operate mdependently” requhment were pol~cy 
choices w h  a range of rcasonabble ophm for lnterpretmg the statutory prov~~im, not mandates of w o n  
272@H1) itself Section 272(bH I dvects BOCs and thew section 272 affiliates to “opcmte mdepmddy’’ but does 
nut othewm specify reqwements As a result, tbe Commrssion concluded that the term “0pW”ate tndependently” 
was ambiguous 

272 aff~llate) 

Greater Boston Teleulsion COT v FCC, 444 F 2d 84 1,852 @.C Clr. 1972) ( e x p l h g  that an agency may change 
its rules so long as it supplm a rwoned analysis that pnor pohctes and standards are bemg del~kratCb chged);  
see also Amencatel Comments at 10, BellSouth C~mments at 7 n 13, V&n Comments at 6; Verizon Reply at 2,7. 

32 

See 47 U S C 5 272(cX1) (unpwmg a nondlscnmmahon requmment un a BOC’s dedlngs wth tts section 

See 5 U S C 5 553,47 U S C 

33 

20l(b>, AT&TCorp Y l o w  U t h  Bd, 525 U S 366,377-78 (19991, 34 

See Norice, 18 FCC Rcd at 23541, para 6 35 

7 
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separation, including inefficiencies within BOC operations, against the h e f i t s  of protecting 
conmmers from the mks of cost misalhation and discrunhation. However, on the record 
before us in thls proceeding, we conclude that the benefits ofthe OI&M shaxing prohibition no 
longer outweigh the costs In contmst, we find that the joint facilibes ownership restriction 
continues to have benefits that exceed its costs. We also conclude that retaining only one of the 
two exlsting restrictions imtially promulgated under sechon 272(b)( I)  conbnues to give 
reasonable m e m g  to the requirement that the section 272 orffiliate “operate independently” 
from the BOC. 

10 In that regard, we expressly reject ATBcT’s contention that Without the 0I&M 
shmng prohibition, the m c e s  of the affiliate and BOC would be so integrated as to preclude 
mdependent operation Within the meaning of subsection (b)(l). In the Non-Accolmtmg 
Safiguurds Order, the Commission ‘(reCognize[d] the inherent tension k e n  the ‘operate 
independently’ requirement and allowmg the integration of services.”% In large measure on the 
basis of our cost-benefit analyms, we modify the restrictions lmplementing subsection (b)(l), 
making them somewhat different from those of seven years ago But that does not mean that the 
sedan 272 affiliate and the BOC are now allowed to become one and the m e  enbties. To the 
con-, we contmue to give vitality to the phrase “operate independently” by ensuring that the 
entities retain separate ownership of facilities and fully comply with the other requhnents of 
section 272(b), includmg separate govemance and am’s length dealings. 

1.1 In reaching this conclusion, we reject AT&T’s argument that a section 272 
affiliate whose OZ&M IS obtained under an a n n ’ s  length contract with the BOC 1s so “dependent” 
on the BOC as to violate the “operate mdependently” requirement that Congress has required.37 
That argument fails to recogmze the inherent ambiguity of the phrase we must construe We note 
that the hctionary offers a range of definitions of “independent,” some implying a narrower 
scope, such as “self-governing,’“’ whereas others suggest a broader meaning, such as ‘‘not 
affiliated with a larger controlliig mt n39 Importantly, however, the dicfionary offers no precise 
meanmg of the term as ATgtT suggests Rather, we believe that the Commission’s hterpretatmn 
of the term “operate independently” should fit withm the plausible meanings suggested by these 
mulhple definitions At a minimum, then, we must ensure that the sectmn 272 affiliate will 
remain se l f -govmg (as requrred by section 272@)(3)) 49 The appmach we adopt here satisfies 
that threshold. Indeed, other provisions of the Act strongly suggest that an 01&M sharing 
prohibition is not lnherent rn the term “oprate independently.” Section 274@) requires the BOC 
and its electronic publishing affiliate to be “operated independently,’’ and goes on to specfically 
prohibit the BOC from ‘”prfom[hg] , . . mstallatmn, or maintenance of equipment on behalf of 

36 Nm-Accounting weguards &&r, 1 1 FCC Rcd at 21986, para 168 

AT&T Reply at 8 

Merrratn Webster ‘s Coflegmte Dicrionav 591(lwl ed 1996) Webster ’s Dictionmy), s e  SBC Feb 26, 

Webster ‘s Dictionmy at 59 1 

47 U S C 5 272CbX3) 

37 

39 

2004 Ex P u m  Letter, Attach at f (cimg Amencan Herrtuge Dictrormry 654 (2d Ed 1991)) 
39 
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[the affiliate 
independently” necessarily foreclosed O E M  sharing, as AT&T urges. 

That add~tmnal language would be unnecessary if the term “operate 

12. For these reasons, we conclude that the separate facilities ownership requirement 
under section 272@)(1), m combmatmn wth the remaming requirements of section 272@), 
reasonably ensures that the sectmn 272 affiliate will continue to “operate independently” from 
the BOC. Although we retain the discretion to impose additronal requirements under subsectmn. 
(bH1) should we find they are needed, we do not believe that this provision compels us to 
prohibit OI&M shanng on the record now lxfore us. We reiterate, as did the prior Commission, 
that there is a range of optlons wadable to the Commission in implementing this ambiguous 
provision, and here we have chosen an mtmpretation that fulfills the statutory directive 
Consistent with our previous methodology, we have reasonably chosen to elirmnate restrichom 
(on OI&M shanng) after finding that their anticipated costs exceed their benefits. 

2. ASCENT v. FCC 

13. Further, we reject AT&T’s argument that our action to e l i t e  the OI&M 
sharing prohbition 1s foreclosed by the D.C. Circuit’s decision in ASCENT v FCC.4’ As ATkT 
states, we recently held that Section 1 O(d) prohbits us fiom forbearing from the requtrements of 
sectron 272 until they are fully ~mplemented.’~ According to AT&T, the D.C. Circuit held in 
ASCENT v FCC that “even if the Comssion does ‘not explicitly invokea forbearance 
authority,’ the Commission acts unlawfully where it unreasonably mtqrets the Act’s provisions 
in order to reach ‘the very result it had previously rejected.”u4 AT&T appears to contend that, 
once the Commission determines that the reqwrements of a statutory provision fall wthh the 
section 1 O(d) hitation on forbearance, the Commission’s rulemaking authority to interpret 
ambiguous terms within that provision also is restricted. 

14 The ASCENT v, FCC decislon does not support AT&T’s proposition. In ASCENT 
v FCC, the appellant argued that the separate affiliate condition of the SBUAmeritech Merger 
Order was “smply a device to accomplish indirectly what the statute clearly forbids,” 
specifically, the exercise of forbearance that was prohibited by section lO(d].’’ In the 
SBUArnsrrtech Merger Order, the Commission did not expressly exerclse forbearance under 
section 10 but instead reinterpreted the meamng of the term “successor or assign” in such a way 

47 U S C 5 274(bX7XB) We found that these d~f€erenws strongly suggest that the ttrm “operate 41 

mdependently” must be read m the context of the specific statutory sectlon &e Non-Accountmg St@gu#r& &&r, 
11 FCC Rcd at 21981, para 157 Moreover, h e  fact that Congress found it necessary to outlme m deml the 
“operate independently” requvements for sectlon 274 afhm our findlng that the term IS amb~guous 
42 

see Letter from David L Lawsw, Counsel for ATgtT, to Marlene Dortch, Secretmy, FcdmI C o m m ~ ~ o a s  
Cormrussion, CC Docket No 96-149 at 8 {filed July 9,2003). 

See AT&T Comments at 29 {clang Veruon OI&MFwbemance O ~ Y ,  18 FCC Rcd 23525) 

See AT&T Comments at 30 ( c h g  ASCENTv FCC, 235 F 3d at 666) 

ASCENT v FCC, 235 F.3d at 665 

See AT&T Comments at 29-30 (chng ASCEhTv FCC, 235 F 3d at 666); see also Spnnt Reply at 2-3 But 

43 

U 
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to relieve the advanced services separate affiliate mated under the merger order from obligations 
under sectmn 251(c).& The D.C. Circuit expressly held that “[tlhe Cornmission’s interpretahon 
of the Act’s stmcture is ~nreasonable.’~’ Thus, the court did not dqute the Commission’s 
authority to interpret ambiguous statutory provisions Instead, if ruled on the merits of the 
Commission’s interpretation, relying on the wellestablished pnnciple that agency interpretatmns 
must be ~ 8 ~ o ~ b I e . 4 ~  Indeed, AT&T’s charactenzation of the holding concedes that this come 
of ac tm would be unlawful only lfthe Commission “unreasonubly interprets the Act’s 
provisions.’* 

15. In this Order, we do not exercise forhrance under section Instead, we 
exercise our rulemaking authority to adopt, modify, or elminate d e s  of general apphcability. In 
this mtance, we are reexamining our interpretation of sechon 272(b)(I). Our elmmation here of 
the OI&M sharing prohibition i s  a reasonable interpretation of section 272@)(1) under our 
rulemaking authority, and thus sechon 1O(d) of the Act IS not Implicated, and the ASCENT Y 
FCC decision is disthpshed from our actions today. 

B. Opera tbg, Ins talhtion, and Maintenance Services 

16. As discussed below, on the record now before us, we frnd that the O E M  sharing 
prohibition is an overbroad means of preventing anti-competive conduct and poses sigtllficant 
costs that outweigh potentid benefits, especially given that our non-structural safeguards should 
effectwely prevent cost misallocatm and d i s c r i m o n .  Because this prohhition on OI&M 
sharing is not directly compelled by section 272@)(1), we eliminate sections 53.203(a)(2)-(3) of 
the Commission’s rules.5’ 

17. B e n e f i  of Nort-structural SaJeguardS. The OI&M sharing prohibition requires 
the B O W  provision of OIkM functmns associated with exchange access s m c e s ,  such as 
svvltched access and special access, to be structurally separate from the section 272 affiliates’ 

- 

*Id 

Id at668 
4 1  See, e g , id at 66S, 6668, see also Qwest Reply at 6-7, SBC Reply at 2-3, Vermn Reply at 2 n 3 

‘’ ,See, e g ,  B d A d  Tel Cos v FCC, 131 F 3d 1044,1O484 (I3 C Cu 1997) (citing Troy Corp v 
B r o w ,  120 F 3d 277,285 (D C Cr 1997) (agency mterpreMm must be “msmable and consistent wth the 
stammy purpose”), C h d m 4  Ohio v US Nucieur Regarlalory Comm’n, 68 F 3d 1361,1367 (D C Cu 1995) 
{agency interpretation must be ‘Yeasonable aud consistent w ~ t h  the statutory scheme and legaMve history“}), see 

4 6  

47 

&t, Qwest Reply st 7 M 23-24 

See AT&T Comments at 30 (emphasis added). 

As noted above, we have expressly held that we may not forbear from the OI&M h g  prohibiban untll 
mued by section 1 O(d) k? Ymum O I W  Forbearmsce m&, 1 8 FCC 

M 

51 

5ectlun 272 IS “f&y mplemmted,” 
Rcd 23525 

5hmg prohbition and mplements sectlon 272@)(l)’s “operate mdepcadmdy’’ requirement 
We do not bturb the requrremerrts of -on 53 203(a)(l) T h s  prons~an is unreIatGd to the OWM 52 
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provrsion of OI&M funcbons associated with iterLATA services?J Th~s sepatmn was 
intended to provide the Commission wth the ability to better monitor the performance of OT&M 
funchons associated With exchange access Services and enforce the BOCs’ obligations under the 
Act not to cost xnisallocate or discrimmate against d l a t e d  rivals in the provision of 
interLATA services.” Those opposed to elirninatlng the DI&M sharing prohibition - 
Americatel, AT&T, MCI, and Sptlnt - generally assert that structural regulation, such as the 
current OI&M restriction, is more effective than a nun-structural approach and that allowing for 
shared provision of OI&M functions wll provide more opportunity for BOCs to engage 
undetected in cost misallocation, pnce dismmimtion (e g , price squeeze), and performance 
di~Mimrnafion.’~ 

18. Whde structural safeguards may k helpful in momtoring such behavior, they can 
be a costly and burdensome way to do so, particularly if non-structural safeguards can afford a 
similar level of transparency and protect against discrimination?6 In the context of OI&M 
functions, we conclude that the existmg non-strwtud safeguards are well-tailored and sufficient 
to provide effective and efficient protections against cost rmsalhcatmn and discriminabon by 
BOCs $’ Based on the record m t h ~ s  proceeding, we do not expect that eliminating the OI&M 

The OI&M shmg prohibition also prohibits a BOC afEliate, other than the section 272 afWiate itself, h m  53 

performmg OI&M functions for the secfion 272 &illlate &e 47 C.F R 5 53.203(~#3) In a d o m  this provision, 
the Comtnlssion reasoned that allourlng a third affiliate to provide OIBtM seryices to the ssctiw 272 afiltate would 
create a loophole around the OI&M shamg prohibition of the separate afl[iliate requirement See Non-Accounting 
S@par& Order, 1 1 FCC Rcd at 21984, p m  163, Nun-Accounting &f&-uor& Z%wd Order on Redon, 14 FCC 
Rcd at 163 14- 15, para 20 Our thrmnation of the OI&M shmg pmhlbition meludes the prohibition agamt a non- 
section 272 afihate provldmg OI&M Services to a sect1011 272 dfdrate Because the prrmary purpose of the rule 
was to ensure that the phlktJon was not easily avoided and we now have hfkd that p r d b h n  UI this Order, there 
is also no nced to prohibit shamkg of OItM semces between affilmtcs 
54 &e Non-Accouttttng Sqtkgmrh Order, 1 1 FCC Rcd at 2 1984, para 163 

See Ammeatel at 4, AT&T Comments at 3,23, Sprrnt Comments at 24,  AWh 3 at 12, Attach 4 at 4, 

See, e g , Qwest Comments at 5,  Vermn Comrocnts at 10-1 I ,  Qwest Reply at 9-12 Recognmng the 

35 

AT&T Reply at 17-18, MCI Reply at 2-5, Spmt Reply, Attach. 2 at 1 1, 15 

effectiveness of nonductural safe-, the Comrnlssion declmed, m &e NottAccountmg we-& Order, to 
mpose addrtional slmctural remctions on the jomt awnershlp of other property between the BOC and ~ t s  section 
272 a w e  or on the sharvlg of ~ervices The Commission concluded that additional s t r u c t u d  separation 
requirements were unnecessary given non-structurd safeguards, urcludlng the nondimmmation prowslons, the 
biennial audit requirement, and other requmments imposed by section 272 See Non-Accovmng &figwrh Or&, 
1 1 FCC Rcd at 2 1986, pam 167 (“We dechme to h p s e  addinonal strwtural s e p d o n  requvemmts gven the 
nondlscnmtnation safeguards, the btennd audrt requirement, and other pubhe disclosure requiremen& unposed by 
section 272 In combmmm with the accomtmg protections established in the Accumfmg Sqfieguar& Or&, we 
beheve the requmments set forth h e m  wdl protect agarnst potential ant~cmnptlt~ve behBv~m.”), see rd at 
2 1983-84, para 162 (“We find that jomt ownership of other property, such as office space and equipment used for 
&e- or the prowsion of iuhin~stmt~ve Scfvim, may provide economies of d e  a d  scope wthout creatmg the 
Same potenbat for dlscrmmahw by the BOCs Moreover, we beheve that the Cornsson‘s w u n t m g  des, the 
separate bcioks, records, and accounts raqzurement of sectlw 272@); and the awht requremetlt of wct~on 272(d) 
provide adequate protection agmst the potend for mpropcr cost allocation.") (citations ormtted) 

proposed by Amencatel UI h s  pmecdmg See Ammcatel Comments at 4-5 

56 

Because we conclude that the e x m g  safeguards zre effective, we decllne to adopt a d d h o d  safeguards 57 
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sharing prohbition will matenally increase BOCs’ abilities or incentives to misallocate costs or 
discriminate against unaffiliated rrvals in price or performance. Nor will eliimatmg the 
prohibition dhnish the ability of the Commission to monitor and enforce compliance with the 
Act in light of non-structural safeguards. Following tlhmation of the OI&M sharing 
prohibition, the Commission will be able to effectively monitor the performance of BOC 
provision of OI&M functions through application of (1) the other s h o n  272 reqwrements and 
(2) the Commission’s affiliate transacUons and cost allocahon rules. 

19. W e  conclude that the remaining section 272 requirements, together with our other 
non-structural safeguards, will contmue to serve as important and effective protections against 
anticompebtrve conduct by BOCs followng eliminatwn of the OI&M s h n g  prohibition.sR 
Because the requirements of section 272(b)(5)99 continue to apply, the requirement to conduct all 
transactions at ann’s length and disclose tbe details of such transactions on the Internet will apply 
to OlgtM sew ice^.^ Thus, dimmation of the OI&M sharing prohbition would allow the section 
272 affiliate to purchase OI&M m c e s  h m  the BOC, but the affiliate would purchase those 
senices through a contract negmated through arm’s length dealing, and that conmct would have 
to be reduced to writing and made publicly available In addition, the BOC would have an 
obligation under section 272(c)(1) to make those OI&M services, including both systems and 
personnel, available to d l i a t e d  rivals on a nondiscriminatory basis 61 Accordingly, any 
sharing of Ol&M services between the BOC and the f i l iate  must be done in such a way that the 
provider stands ready to provide service to other entities. Moreover, a BOC’s provision of 
exchange access smices to its section 272 aftiflate would contmue to be subject to the 
nondiscmmation requirements of secbon 272(e).“ 

20. Further, after the OI&M sharing prohibition is eliminated, BOCs will contmue to 
be obhgated to maintain accountmg procedures that protect a m  cross-subsiduatmn of the 
section 272 affiliates by the BOO’ local customers.” We do not a p  with opponents’ 
asserbons that the Commission’s affiliate transactmn and cost dlocalion rules are generally 

See, e g , V m m  Comments at 1 1-12, Venzon Reply at 14 

59 4 7 U S C  §272@)(5) 

60 S e e 4 7 C F R  g53203(e) 

S?r? 47 u s c 8 2 m d ,  (ern), (ex41 

Se 47 U S C 8 2721~) B0Ca w1l also remam fully subject to the remamtng structural requirements of 

See Qwest Comments at 7-8, Venzon Comments at 12, @est Reply at 10; Venzon Reply at 4 n 6, We 

61 

secttlons 272(bXlH5) &X II 28, S ~ W .  

63 

note hat these safeguards do not apply to transmuns Mwea  a f f l l i  However, as discussed above, the pmwy 
purpose of the nile prohbrtmg s h m g  b e e n  af6lmtes was to mure that the prohib~hw ag&t shwng between 
the BOC and the secOon 272 affillau was not eas~ly avoidad B a s e  we no longer prohibit sharing bttwaan a BOC 
and a section 272 f i l iate ,  we no longer have c o n m  that BUCs will use affiliates I a loophole mimd the sharing 
prohibitiw Because we did not hpose the probibaon on affiliabtmdEliate tmmwths due to a c o n m n  about 
cost rmsdlocatlon between the allihates, these transactsons need not be mc1uded withm these safeguards. See n 53, 
s!Pm 
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inadequate to prevent cross-subsidization.a Those rules require, among other things, that the 
BOCs maintain cost a l ladon  manuals (CAMS) that describe the na-, terms, and frequency of 
their affiliate transactrons, describe their tune reporting procedures, and set forth how they will 
allocate costs between their regulated and nomgulated activitiesa Before being permitted to 
share OI&M sewices with their Section 272 affiliates, we require BOCs to modify those m m d s  
to address specifically any OI&M Services that they share wth their section 272 affiliates and to 
submit the amendments for Commission review Interested parties Will have an opportunity to 
comment on those modifications according to our established procedures for CAM 
modificabons.66 The BOCs' internal processes for implementmg their cost allocation manuals 
will be subject to the Conmussion's audit processes. 

21 The provision of OI&M services will also be reviewed m the biennial audit 
required under sechon 272(d), and to the extent that an audit reveals problems, such 2ts failure to 
comply with the affiliate transactions rules, the Commission could pursue appropriate 
enforcement act10n." Sectmn 272 a d t s  are performed by independent auditors who review the 
BOO' records, conduct interviews, and prepare audit reports. The Commisaon staffthen 
reviews the audit reports to determme compliance wth both the structural and non-structural 
requirements of sectlon 272. To date, the independent auditors have completed and provided to 
Commission staff five audit reports, two concerning Verizon, two concemmg SBC, and one 
concerning BellSouth The section 272 audit reports that have been concluded to date have 
identified certmn compliance issues but generally have not disclosed systemic or significant 
issues warrantmg enforcement act~on." 

See, e g  , AT&T Comments at 26-27, AT&T Reply at 19-2 1 

See 47 C F R 8 64 403(a) 

C A M  modifications arc filed with the Commission for review and the Commissloa seeks public c ~ n m e n t  

64 

63 

66 

on the modifications If here IS no opposition to the prom, the Commwim need not mue a wtltten order 
approvmg the CAM proposal Rather, the CAM modfications will take effect unless suspended by the Bureau for a 
mod not to exceed 180 days If the proposal IS opposed or if the Comrmssion identifies an lssue wlth the proposal, 
the Conmussion or the Bureau wlll1ssue an d e r  appvmg or rejecting the CAM proposal. See 47 C.F R. 
5 64 903w 

47 U S C 5 272(d) 

The Comssion did issue a Notice of Apparent Liability agamt Vernon cnncludmg that Vmmn had 

67 

6% 

apparently molated section 22qd) of the Act and sectlon 32.27 of out ruks, which pertam to how the BOCs must 
account for affillate transactlorn See Verrpon Telephone Companra, Inc Appmen! Lzabilrty for Fo?$e1&, File NO 
EB-03-1H4245, Nobce of A p t  Lubility for Forfeiture, IS FCC Rcd 18796 (203) (Yerrzon NAL) The 
Vmzzm NAL M not concern any 01- issues Two recent audit reports have disclosed c a m  OI&M lssuts See 
BellSouth Section 272 Biennial Repwt on A g e d  U p  Prwedwes for the Period May 24,2002 to May 23,2003 
Prepared by PncewaterhouseCoopm, A p p d l x  B 6 4 6 5  filed November 10,2003 in E3 Met No 03-197, 
Verimn Section 272 Biennlal Report on Agreed Upon Produres for the Penod January 3,2001 to January 2,2003 
Prepared by PncewakrhouseCmpem, Appendrx B 2-3 filed W b c r  12,2003 m BB Docket No 03-200 While 
we may consider enforcement xbon wth respect to these ~ssues, there 1s no ~ndicahon that these iastancen represent 
systmuc discrunmation by the BOCs m favor of ther long dlstanw affiliates 
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22. With regard to cost allocation, BOCs assert that they have no incentive to 
misallocate costs under the current price cap regime 111 whch dmmg has been eliminated and the 
CALLS structure has been implemented.69 They argue that the Commission, through these 
reforms, has severed all links h e e n  prices and costs, and, therefore, BOCs would gam no 
benefit h m  misallocatmg costs smce this would not increase their prices or ~ e n u e s . ~  On the 
other hand, opponents argue that, even uuder the c m n t  price cap system, the incentive remains 
for BOCs to subsidm their entry mto the interLATA market.” We have already held that our 
price cap rules reduce mcentives to cross-subsidize because prices are not directly based on 
accounting costs ‘l No party has submitted persuasive evidence that invalidates this conclusion. 
Because the pnce cap regime reduces incentives to msallocate costs, we conclude that the n x e  
cap rules together wth the other non-structural safeguards discussed above, effectively l h t  
BOCs’ incentives and abilities to misalhcate costs 

23. Further, we reject AT8tT’s argument that the Commission’s existing cost 
allocation rules would allow BOCs to misallocate costs between regdated and non-regulated 
activities.n Specifically, AT&T contends that BOCs would exploit the ‘*prevailing price” cost 
allocation d e  “to afford the afT11iate all of the benefits of joint activities while bearing little or 
none of the resulhng joint costs ”” As AT&T notes, the Commission’s rationale for allowing a 
- 

See generally Accm Charge Refwm, Price Cap Pmrnance Revlmv for Lmd &change Carriers, Low 
Volume Long Dmamx Users, Feakral-State Joint Board on Unrversal Senme, CC Wei NQS. 96-262,W- 1,W 
249, W 5 ,  Sr& Report and Order, Report and Order, Eleventh Report and order, 15 FCC Rcd 12962 (2000) 
(Caus Or&) (subsequent history omitted), see also id at 12969, para 17 (“In the past all or some pnce cap 
LECs were requmd to ‘share,’ or return to ratepayers, earnings above specified lev& Thls s h m g  requirement 
was eiunlnated m 1997 ‘‘1 (cit~ng P w e  Cap Perfbrmarace Reviewfor Local Exchange Carriers, CC Docket Nos 94- 
1,96462, Fourtb Report and Order UI CC Docket No 94-1 and Second Report and Order ~fl CC Docket No 96-262, 
12 FCC Rcd 16642,16700 (19971, afd inpmt, rev’d m p t ,  USTA Y FCC, 188 F 3d 521 (I3 C Cr 1999)) 

See, e g , BellSouth Comments ai 9- 10, Qwest Comments at 6 7 ;  SBC Commwts at 3, USTA Commenb at 
3, Venmn Comments at 8-9, BellSwth Reply at 4-9, Qwest Reply at 10; SBC Reply at 2, Vetuon Reply at 12- 13 
71 See. e g , Amencatel Comments at 8-9, AT&T Comments at 23-26, Exh A; Spmt Reply, Attach I at 10- 
11,Attach 2at6. 

See Nmdccorrnfing Suf igw~& #&, 1 1 FCC Rcd at 2 1992, 
contend that, m any event, federal pnce cap regulation reduces a BOC’s rncentives to allocate costs hpptrly.”’) 
(crtatlons omitted}, CALU order, 15 FCC Rcd at 12969, para 17 YAlthough pnce a p  regulation ellminates the 
drect lmk between changes m allocated accwntmg costs and change m prices, fi does not sever the comect~on 
between accountmg costs and pnces a b l y  ’’I, see also V m z m  v FCC, 535 U S 467,487 (22002) C‘Akhough the 
pnce caps do not elmmate gamesmanshlp, smce there are snll battles to be fought wer the productivity ofkt and 
allowable exogenous costs, they do gwe companies an rncentlve ‘to improve produdlvlty to the Inammum cxtaat 
possible,’ by enhtlimg those that outperfom the product~vrty offset to keep mdtiing profits.’) (cltahons ormtted) 
One vestlge of tate-of-rem regulation that the pnce cap system retained - the lowend adjustment mecbrmmn - has 
been tlunmated far any price cap m e n  exercismg pricing flexibility. See 47 C F R Q 69.73 1 As a resuls m e  of 
the BOCs may resort to the l o w 4  adjuslmenc which would 0th- allow them ta raise rates to target a 10.25% 
rate of peturn if they suffer low earmngs 

69 

70 

I8 1 (“We agrsa Wh ~otnmentsrs Who R 

See AT&T Comments, Declaration of Lee L Se-, paras 29-32 (AT&T Selwyn Decl 1 
AT&T Selwyn Decl , para 30, see 47 C F R 32 27(d}, see also Sprint Reply, Attach 1 at 21 Bur see 
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BellSouth Reply at 12-13 
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prevailing price allocation for transactions with a sectmn 272 affiliate was that these transactions 
must be made available on a non-dismrmnatory basis to non-affiliated parties pursuant to 
sechons 272(c)(l] and 272(e)." AT&T argues that the general availability of these Services 
under sechon 2721~x1) and 272(e) is no protection against cost misallocation in this situation 
because competitors art not likely to purchase OI&M services from a BOC.76 We continue to 
believe that the avsulability of m i c e 5  on a nondiscriminatory basis prevents BOCs from 
abusing the prevailing price rule. We cannot conclude on the basis of the record that alI 
competitors would decline to contract wth a BOC for OI&M services, particularly if a BOC 
were to attempt to engage in below cost pricing to its afxiliate We also note that, beyond the 
accounting rules, the Act and the Comssion's rules bar cross-subsidies between compehtive 
and noncompdtive se~~ices." Therefore, we find that the OI&M shanng prohibition is not 
necessary to protect consumers and compebtors from harms associated wth misdlocation of 
costsmn For all these reasons, we no longer conclude, as we did previously, that the sharing of 
personnel for OI&M would heighten the risk of improper cost allocatlon or preclude independent 
operation. 

24. F d l y ,  those opposed to e l h t i n g  the O E M  sharing prohibition allege that, if 
a BOC is allowed to share OI&M functions with its section 272 al iate ,  it will increase the 
opportunities for performance discnminatmn and decrease the Conmussion's ability to monitor 
the BOC's performernce in promding O1&M functmns to itself and 
however, on the basis of the record, that the 01&M sharing prohibitmn is not a necessary tool for 

We conclude, 

See AT&T Selwyn Decl , para 30 (citmg Accountzng&figuar& Or&, 11 FCC Rcd 17539,17601, para 75 

137) 
'' See ATkT Selwyn Decl., para 30 Btri see BelISwth Comtnents at 10- 12, Veruotl Comments at 1 0, 
V e m n  Reply at 12 n.23, Letter from Brett A K i d ,  Associate Director - Federal Regulatory, SBC, to Marlene H 
hrtch,  Secretary, F d d  Commmcations Comrmssion, W C  lhcket No 03-228, Attach at 1 (filed Jan 21,20041, 
Letter fYom Dee May, Vice President - Federat Regulatory, Venzon, to Marlene H Dortch, Wmtary, F e d d  
CommunlCahons Commssion, WC Docket No 03-228 at 3-4 {filed Jan 23,20041, Qwest Feb 4,2004 Er P d e  
Letter at 34 We note that, based on the record m hs pmeedmg, it d m s  not appear that AT&T has requested 
OI&M semces h n  a BOC 

See 47 U S C 0 254&),47 C F R 8 64 901Cc) 
'' On Decemkr 23,2003, the Commssm sought comment on L proposal by the Federal-Statc Jomt 
Conference on Accounting to raise the qualification threshold for usmg the method of prevmlmg pnce valuation of 
af6hate tranwctlons h n  25 pe~cwt to 50 prcmt. The nohce does not seek cwnmemt OII the pmwlmg pnce Tule 
as it applies to the secnon 272 transactrons at Nsue here See F&Mta& Joint Conference on  account^^ hw, 
ZOO0 Bmmal hplatory Revmv - Compreherwve Rev~ew of the Acccormimg R q m m e n t s  and A R M S  Rsporfing 
Requrrements fw Incumbent Lmal h h g e  Cawikrs Phme U, Jurtsdktioml Separatiom Rejbrrrw and R e f w d  to 
tk F d r a M t a k  JoW 3mr4 Lad Cornpition and Broadband Rqwmg, WC Docket No. 02-259, CC Docket 

also Letter from Federal-State Jomt Conference on Amuntmg issues, to Marlene H Dwkh, Secretary, Federal 
Communications Commtssion, WC Docket No 02-269, Attaeh at 23-24 (filed Oct 9,2003) 
79 &e MCI Comments at 5-7, MCI Reply at 3-5, S p m  Reply, Attach 1 at 11-14,20, Attach 2 at 8-9 But 
see BellSouth comtnents at 10- 12, Qwest Comment at 8- 1 1, SBC Comments at 3 n 6, USTA Comments at 3, 
BellSouth Reply at 9- 10, @est Reply at 1 1 

77 

NOS 00- 199,80-286,99-30 1, Notlr;e of Proposed Rul&g, f 8 FCC Rcd 2698 1,26993-94, 5 (20031, 
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detectmg discrimination, and that non-strucmd alternatives are effechve and efficient in 
detectmg and deterring performance discrunhation Sections 272(c)(l) and 2721e) will continue 
to prohibit discrumhation against unaffiliated nvals." In addition, because we aclmowledg a 
relationshp between our decision here and our outstanding Notice of Proposed Ruiemaking on 
speclal access performance mdncs, we commit to addressmg specid access prfomance metmcs 
~fl that proceeding ex@tiously." Finally, section 272(d) audits, mcluding the performance data 
reported as part of the audits, provrde an effective mechanism for the Commission to detsct, 
deter, and punish performarm dlscmmation." The Commission has enforcement authority to 
address allegations or complaints invofvhg section 272 violations." As discussed Mow, any 
additionai benefit from the OI&M structural safeguards is outweighed by their significant costs, 
both operational costs, which are more readily quan~able,  and opprtwty costs, which are 
more d~fficult to quantify. Moreover, we find tbat the record does not reflect that el-g the 
OI&M sharing prohibition Will increase BOO' abilities or incentives to discrunitlate m the 
prowsiomg of access. 

25. Costs of the OI&MSharing Prohibitwn. We find that there is sufficient 
evldence m the record to show that the OI&M sharing prohibition has increased the sechon 272 
affiliates' opmtmg costs, and that the elimination of the Ol&M sharing prohibition will likely 
result in substantial cost m v q s  to the adiates and enable the e a t e s  to compete more 
effectively in the interexchange market ad We recognize that, at the time the OI&M sharing 
prohibition was adopted, the Commission acknowledged that structural separatmn may sacrifice 
economes of scale and scope 
Ol&M sharing prohibition outweighed these costs We now f&. however, that, when we 

The Commission, nonetheless, concluded that the benefits of the 

MI 47 U S C 5 272(cX1), (e) 

See Performame Memuemen& a d  StaAdOrdr far InterstaZe S p m l  Accsss B m i c ~ ,  CC Docket No 0 1 - I1 

321, Notice of Proposed Rulemakmg, 16 FCC Rd 208% (2001), see also, e g , MCI cwnments at 6-7; Sprint 
Comments, Attach 3 at 13, Athch 4 at 4, MCI Reply at 4-5 (urgmg the Commission to adopt special access 
performance metncs) 
*' 
effective date of h Order are stdl subject to the rules that exlsted d m g  the m e  period covered by a particular 
audit 
a3 

47 U S C 4 2721d) We note that our rule change here is prospective only All audits for pen& up to the 

See, e g , 47 U S.C $0 208,27 I(dX6) 

See BellSouth Connnents at 12-13, Letter from Mary L Henze, Assistant Vice President, Federal 
Regulatory, BellSouth, to Marlene Dortch, &memy, Federal ComrnUnicationS Colmnission, W C  Docket No 03-28 
a t1  &Attach atl-S(filedFeb 3,2003)(T3ellSwthFeb 3hPmteLetber),QwestConrmentsat4,11,Qwest 
Comments, Declaration of Rodney L Miller, paras 4-5 (Qwest Mdler Decl ), Qwe& Cl>nrments, Deelmtjon of 
Pamela J Stegora Axberg, paras 3 4  (Qwest Stegora Axberg DCCL 1, SBC Petrtlon at 20 & Ateach 1, Declaration of 
hchard Dei& paras 1 1-22 (SBC Deita Ded ), Vermn Comments at 19-23 Bt Attach 1, Ve- Petwon, 
DeclWon of Fred H o w 4  paras. 2-5 (Vermn Howard Decl }; V e m n  Comments, A#aeh 16, Veruon June 4 Ew 
Porte Letter ( V e m n  June 4 Ex Parte Letter), Venzon Comments, A m h  18 at 6-12 (Verizon Jlme 24 Ex Pwte 
Letta); V e m n  Comments, Attach 14 at 44 (Vwlztln Aug 1 1 Ex Parre Letter), Vermn Comments, Attacb. 19, 
Supplemental Declmtion of Fred Howard, paras 2-5 (Venzon Howard Supp Decl ) 

g5 See, eg,NomAccmingSg!2gumdr&&r, 11 FCCRcdat21911,21913,paras.7,13,Non-Accou~mg 
SafiguaradF k o n d  Order on Reconsdzmhon, 12 FCC Rcd at 8683, para 55 
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consider the histoncal and projected costs of the ol&M sharing prohibition against protectbns 
afforded by our structural and non-structural safeguards, the costs of the rule exceed the likely 
benefits of m h g  the rule. Moreover, we find that the likely savmgs to the &on 272 
affiliates by elmmation of the rule, u1 conjunction With the BOCs’ adherence to our structural 
and non-structural rules, including the cost allocation rules, supports a kding  for the elimination 
of the OIBM sharing prohbitmn at h s  time. 

26. The estimates of the projected savmgs h m  relief of the OI&M sharing 
prohibitmn vary across the BOCK The BOCs’ estimates of their mdividual annual savings from 
the elimination of the 01&M sharitlg prohibition range fbm $2 million to $46 million L6 The 
estimated savmgs fiom the elimination of the OI&M s h n g  prohibition may vary according to 
the BOC’s particular business decision as to how to structure its section 272 aEliate and how 
OlBrM is provisioned by the Hiliate.” In addition, there are numerous factors that could affect 
the estimates of cost savings reaped by elimination of the OI&M sharing prohibition, mcludmg 
but not lirmted to the length of time to the sunset of the last separate af€iliate,’* the number of 
customers and the volume of t d E c  served by the s e c t m  272 affiliate,” and the time honzon and 
method m whch the affliate’s Ol&M functions are integrated into the BOC Commenten 

86 

could mve approxmately $20 milbon m OI&M acuvrties 1112004 if it and its Stctlon 272 affihatt were perrmtted to 
share OI&M functions &e Qwest Comments at 4, 1 1; Qwest Miller Decl , paras 4-5, Qwest Stegora Axberg Decl., 
paras 3-6 Vmmn’s Global Nchv& h e  (GM) IS Venzon’s sect1011 272 affiliate that p n d e s  O l t M  smites to 
its other affiliates V e m n  estunates that GNI would save approxhately $183 mlliw from 2003 to 2006 ($45 6 
million pw year) &e V-n Comments at 20. SBC estimates mual saving of $78 million, but b estimate is 
from mtegratng its section 272 affilmtes, ASI, and its other data m c e s  affiliates, rather than fiom mtegratmg rts 
section 272 affiliates mto its BOCs See SBC Comments at 2-3, SBC Dertz Dtcl , para 1 1. 

For example, BellSouth’s sectmn 272 affihete made a busmess decision to lease facihes and to wtsource more of 
the Ol&M funct~otls than the other BOC section 272 affiliatts. Sea BellSouth Comments at 12-13 

There are srgmficant differences in the tune horizon h m  the present to and of the third ywr h m  the date as 

of each BOC’s last section 271 approval BeIlSouth appmxlmately 21 months (12105), Qwest approxlmate~y 33 
months ( 12/O6), V m o n  approxlmatsly 24 montbs (3106); SBC appmxhately 3 1 months { 10)06), See FCC, lpBUC 
A p p l d i w w  to Provide In-regton, InterLATA S ~ f c a p  Under § 2 71 (mltad Mar. 1 1,2004) 
4mp://www fcc,gov/BureauslCo~on-~er/~-~~o~-a~hca~onsr> 

See Vcrlzon June 24 Ex Parte Letter, Attach 1 at 9-10 As of the fourth quarter of 2003, V e m  had 16.6 
mlllm long dlstance Ims,  SBC had 14 4 rmllion long dstance h s ,  BellSouth bad appmxlmately 4 million long 
distance customers, and Qwest had 2.3 million long &stance customers SEE V e m q  Vetuon Reports Solid OVemIl 
Fourth-Quarter and Yem-End Results, Based m Strong Fumhmmtals, hwrs R c l w  (Jan. 29,2004), SBC, SBC 
Reports Strong Ith-Quwter Low Dutorrce Launch in M h t ,  improved Retail Access Line Den&, Record Gam 
in Long Drstame, DSL, Press Release @an 27,20041, BellSouth, Bellsouth Reports Fourth Qumter Earnings, Press 
Release (Jan 22,20041, Qwest, Qws? Cummunicatiom Reports Fourth Q u e  2003 Net Loss Per Dtluhd S h e  
of$O 17, Full Yew 2003 E a r n i w  Per DilutedShare ofS0 93, Press Releast p e b  19,2004) 
pD For example, *le V m ’ s  esbmatea assume a tbrec-year phase m to m t e m  GWs OICM W o r n  
mto the BOC, Venu>n’s andp1s attempts to minuruze the abandmmmt of sunk rnvesbmnts and the costs to 
lntegrate GNI’s and the BOC’s OI&M optrons. See Venzon Comments &t 15 n. 22, V-n June 4 & Pmre 
Letter, Attach 3 at 1,4-6, V m z m  June 24 Es Pme LR#er, Attach 1 at 1 1-12, see also BellSouth Feb. 3 Er Parte 

See Bell& Coinmcnts at 4-5; BellSouth Feb 3 ET Pmte Le#er, Attach at 5 west eshmates that It 

Sm BellSouth Comments at 12-14, MCI Comments at 5 ,  west Comments at 11, AT&T Reply at 3, I I 17 
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make three primary crihcisms of the cost estimates of the 01&M s b g  prohibition: (1) there is 
insufficient evldence to substantiate the cost savings estimates;’’ (2) the Comrmssion should 
consider whether cost savings could be achieved by the B O W  restructuring of theu f i l ia te  
structures or by contracting with other s m c e  and (3) there is no guarantee any 
savings wll be passed on to co~xsumers.” We discuss these criticisms in tura 

27. The Commission has previously found that structural separation may sacrifice 
economies of scde and scope FM We fmd that sufticient evidence is in hs record to support the 
mntentmn that the OI&M sharing prohibition significantly increases the BOCs’ respective 
section 272 affiliate’s costs and that substamal savings could be reaped by the BOCs if the 
OI&M sharing prohibition is lifted.% The record evidence submitted by the BOCs provrdes a 
reasonable basis for the Commission to assess the existence and likely magnitude of future cost 
savmgs. In addition, AT&T argues that, h a u s e  each BOC has chosen a different affiliate 
smcture, any costs above the lowest BOC estimate of costs for mantaming structurally separate 
OI&M services should be s d y  discounted. AT&T contends that we should not weigh 
costs that BOCs incur as a result of their own choices to adopt more costly affiliate structures. 
We reject ATtT’s assertion that the Comss ion  consider the potential savings the BOC 
affiliates could reap by altering their affiliate structure or by confrtlcfinp with other s m c e  
providers rather than the BOC for OIkM services We believe that this would amount to second- 
guessing by the Commission of a normal business decision. BOCs mq have legitmate business 
reasons for ac pting a particular structure or choosing to outsource. AT&T would have us focus 
on whether any number of hypothetical aitematives could be used rather than on the costs and 
benefits of the rule at issue and we do not believe such a focus is appropriate. 

See ATkT Reply a 3,13-14, AT&T C ~ m e a t s ,  Exh A, AT&T O p p ~ s l t i ~  at 3,12-13 (ATCT 91 

Opposihon), AT&T Opposition, Reply Declaration of Lee Selwp, paras 26-27 (ATkT Selwyn Reply I)ecl), 
AT&T Comments, Exh B, at 16-20 (ATsLT k p l y  to SBC Petmon), AT&T Comments, Exb E, t 5-6 (AT&T Nov 
15 Ex Pcvre Letter), AT&T Cornem, Exh. F, paras 3-6 {AT&T Selwyn Nov 15 l i c  Pmie Decl.), AT&T 
Commentp, Exh G at 3 4  (AT&T July 9 Ex Parts Letter), AT&T Comments, E h  H, peras 3 4  (AT&T Selwyn 
July 9 fi Pmte k c l  ), AT&T Comments, Exh J at 2-3 (AT&T 013 1 fi Pmte Letter), MCI Reply at 5-6, Sprmt 
Reply, Attach 1, at 15,22, Sprint Reply, Attach 2 at 10 

& AT&T Comments, Attach. J at 6 {AT&T Oct 1 Ex Parte Letler), ATkT RqIy at 3,ll-13. 

s9e AT&T Nov 15 Lx Parte Letter at 7, AT&T Selwyn N w  15 Ex Pmre Decl,, para. 8 

&e, e g , ~ ~ ~ - A c c ~ u ~ m g S ~ ~ ~ ~ ,  1 1  FCCRCdat21911,219I3,paras.7, 13,Non-Accountirrg 

Sae n 84, supru We find thnt tbe savings the BOCs wdl llaely attain from the e lhmatm of the OI&M 

92 

53 

94 

Sqfquwdi Second order on Recornthatton, 12 FCC Rcd at 8683, para 55 

s h m g  prohibihon are sufficient such that they wll  exceed my benefits from mantahung tb d e ,  wide also 
m m m m g  the other requvements of secbon 272@)( 1) Sw para 3 1, u$k Moreover, we reject AT&T’s crit~cism 
that Veruon’s analysis neglects to oonsider the costs to mtegrate the BOC‘s and G W s  O W  functmns h u s e  
Venzon assem I& methodology specfically sought to mmmm these costs Verizon‘s analysis does not wsume a 
flash cut to fully inteprate the BOC’s and OM’S OlCM operahons, but rather wsumcs GNI phases rn organlpltlonal 
changes over me to at 1 1 1  advantage of zitinimn h g  the imn&~on penod md to avoid he Hlrte off of d 
laveslmm due to the Comssion‘s s e p t e  affiliate d e s  See Vermn June 24 Ex Pur& Letter, Attach at 1 1- 13 
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28 Finally, we disagree that savings reaped by the section 272 fi l iates are unlikely 
to be passed on to consumers 111 the long distance market % The Commission has found, and 
AT&T has acknowledged that the long &stance market is substantially competitwe.w In a 
cornpetitwe market, it is likely that the savings m additional costs will be passed on to h e r  long 
distance consumers 98 We note that if a BOC faded to pass dong savings, it would be less 
cornpetitwe 111 the long &stance market vis-A-vis other providers of stand-alone long distance 
services 

29. We further find that the evidence supports BOG’ claims that the OI&M sharing 
prohibition imposes inefficiencies that prevent BOCs fmm competing more effectively m the 
mterexchange market 49 BOGS argue that the OI&M sharing prohibtion creates an unnecessary 
regulatory barrier and imposes unnecessary opprhmty costs by preventing them from providing 
end-to-end services, especially for large business customers, at ?he same quality as their 
mterLATA compebtors lag For example, Verizon claims that the OI&M sharing prohibition 
requires “hdoffs  of customer q u e s t s  for Service and repair that add cost and difficulty m 
meeting customer expctations.””’ If the OI&M sharing prohibition were eliminated, BOGS 
state, they would gain greater flexibility to provide integrated service offerings that cut across 
traditional interLATA and intraLATA boundaries, including broadband and advanced semces lrn 

Further, the BOCs argue that, because there is no legal prohibitum against competitors pmvidmg 
end-to-end semces on an integrated basis, the OI&M s h n g  prohibition puts BOCs at a 

% 

97 

&change Area, P o l 9  and R ~ M  Cancsrnyg t h  Intemtaie, Intemhange Mar-, CC D m h t  Nos, 96-149, 
966 1, Second Report and &der m CC Docket No. 96-149, Tbvd Report and Order m CC Docket No %a 1,12 
FCC Rcd 15756,15805, pam 86 (1997) (“Because we previously haw found that -cts for long &stance m c c s  
are substantially compWwe m most mas, marketplace forces should efictlvely dttm earners that face competition 
from engaging ~fl the practices that Congress sought to address h u g h  the s e c t m  2 14 requlremtnts ”), see AT&T 
Oppositmn to Pebtion at 16 n 12 
pB &e generdiy Edgar Browalng & Jacquehe B r o w ,  Mrcrwconomic nteoly mdApplicatiuns 34049 
(2d ed 1986) 
99 See Non-Accounting Sdeguw& order, 1 1 FCC Rcd at 2 198 1, para 156 (statmg that the Commission’s 
task was ”to implement semen 272 m a manner that ensures that the fundamental god of the 1996 Act is m m e d  - 
to open all telecommmcations markets to robust competition -but at the same tune does not m p s e  requvements 
on the BOCs that wdl unfady handicap them m them ability to wmpete.”) 
’OLl 

customen h m  elimlnatlon of the Of&M restrictmns are even more mprtant that the dvect cost saw to 
Qwest”), SBC Comments at 2-3, USTA Comments at 4 Opportunity cast iS the value of a foregone alternative 
action Thus, the O U M  sharmg prohibitm lmposes opportuni@ casts that include the foregone m c e s  that could 
have been provided u1 the absence of the prohbitm &e The MTDictrOnmy of M d r n  Economics 31 5 (David W 
Peme cd ,4th ed. 1996) 

h ATBCT Nov 1 5 

See, e g , Reguhmy Trealmeni of LEC Provwon oflntemchange Sentces Or~gmdmg rn the LECs LmaJ 

Parte Letter at 7, AT&T Selwyn Nov 15 Ex Pmte Decl., para 8 

See Qwtst Comments at 11-15 Qwest Stegora Axberg DecI , para. 6 (‘‘The &fits to Qwest’s mkrLATA 

Venzon Comments, Attach 1, Declmhon of Steven G McCuIly, para 4 

S a  BellSouth Comments at 6-8,13-14, Qwest Commenb at 14-15, Venzon Comments at 16, V m  102 

Reply at 17-1 8 
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compehtive disadvantage.1o3 In response, BOC cor~~petitors argue that this is exactly the type of 
coordination that they must perform for thetr customers given that they rely heavily on BOC last- 
mile facilities. As a result, they contend that the OI&M sharing prohibition merely “levels the 
playing field” and that elimmating the rules would put competitors at an unfair competitive 
disadvantage lw 

30. As discussed above, to the extent that the sechon 272 affiliate contracts with the 
BOC for OIkM services, these Services must be provided to unaffiliated tamers on a 
nondiscriminatory basis pursuant to sections 272(c)(1) and 272(e). Therefore, we conclude that 
the Act and our rules will prevent BOCs from gaining any undue advantage. Further, we are 
persuaded that consumers will likely benefit from increased competihon based on quality of 
service We also agree with BOCs that cost savings should allow them to compete, more 
effectively wth their rivals in the interLATA market, parhcularly for cwtamers d e s b g  hmy- 
customized service bundles such as large enterprise customers, because they wll have mcreased 
opportunibes to ob- convenient, competitively priced inkrLATA semces. As we explamed 
above, the elimination of the OI&M sharing prohibition does not m o v e  all protections against 
discmumtion. 

3 1. On the basis of these fmdings, we conclude that the 01&M sharing prohibition 
poses significant adverse consequences - in terms of costs and competition in h r L A T A  
services market - that outweigh any potentd benefits of enforcing structural separation of 
OI&M services, given the protections afforded to consmers and competitors by our non- 
structural safeguards. We find that the OI&M s h a g  prohbition is an overbroad means of 
e l h a t i n g  the risk of cost msallocafion and discrimination m today’s market. For these 
reasons, we eliminate the OI&M sharing pmhibitron IM As noted above, we requrre BOCs to 
moQfy their CAMS to address specifhlly any OT&M senices that they intend to provide their 
sectmn 272 affliates and to submt the amendments for Commission review 

C. Joint Facilities Ownership 

32. The joint %cilities ownershp restnction was adopted concurrently with the 01&M 
shanng prohibition to implement the “operate mdependmtly” reqmment of section 272(bb)(l) IO6 

IO3  

BellSouth Reply at 14, SBC Reply at 2 n 2, V e h n  Reply at 16- 17 
I M  

MCI Reply ai 2-3,6-7, Spmt Reply, Attach 1 at 18-20, Attach 2 at 13-14 
‘Os 

sechon 272 These s m c t s  include both m t e e  and mtrastate mterLATA SUYICCS h f o r e ,  we &um the 
Cornmasion’s conclusion m the NumAccolmnt~ng Sqfqpur& Ur& that ‘% rules we establxh to implement sectlon 
272 are bindmg on the statas, and the states may not impose, with respect to BOC prowsion of mtnstate hkLATA 
semict, reqummts mconsmnt with m o n s  27 1 and 272 and the Comssion’s rules under those p w s i ~ a ~ . ~  
Nan-Accountmg & f e g w d  Order, 1 1 FCC Rcd at 21929, para 47, see SBC Comments at 5-6 

See BellSouth Comments at 5,  SBC Comments at 3, USTA Comments at 4, V-n Comments at 14, 

See Amencatel Comments at 7-8, AT&T Comments at 28, MCI Comments at 5,  AT&T Reply at 14-17, 

We note that t h s  holdmg applies to all mterLATA telecomunica~ons services pronded pursuant to 

See Non-Accounting S&gumds Order, 1 1 FCC Rcd at 21981-84, paras 158-62 1M 

20 



Federal Communications Commission FCC 04-54 

The jomt facilitxs ownership restriction, codified m sechon 53 203(a)(l) of the Commission’s 
d e s ,  provides that “[a] section 272 affiliate and the BOG of whch it is an &hate shall not 
jointly own transmission and switchmg facilities or the land and buildings where those facilities 
are located.”’w In adopting th~s rcstrrctlon, the Commission believed that joint ownership of 
facilitrts could facilitate cost misallocation and discnmination. Eased an the record presented in 
this proceeding, we contmue to beheve that, unllke the OJ&M sharing prohibition, the costs of 
marntarning separate ownership of facilitm do not outweigh the benefits the d e  provides 
a g m t  cost misallocation and &scnminahon.’OB Fox example, based on the record, we are 
persuaded that shared facilibes would likely create significant joint and common costs that would 
be mherently dificult to allocate properly.’09 In making this determkhon, we are mmdfd that 
the record support for ellminatmg the joint facilities ownership restriction is much more h t e d  
and inconclusive than the record that has ken presented on the OI&M sharing prohbition.lBo 
Therefore, we retain the joint facilities ownership restriction to emm that BOCs and their 
affiliates continue to “operate dependently ” 

D. Other Issues 

33, The SEWAmericlr Meqer Order and the SBCAdvunced Services 
Forbearance Order. Tn the SBC Petition, SBC requested that the Cormmission (1) modify 
Condition 1 of the SBUAmeritech Merger Order to elirmnate the OI&M sharing restriction; and 
(2) clarify that the modificabon of the condition would not affect the relief granted in the SBC 
Advanced Services Forbsmunce Order ’” In the SBC Aduunced Senties  Forbearance Order, 
the Commission conditionsd its finding that SBC satisfied the statutory criteria for forbearance 
upon, among others, the conditmn that “SBC operates rn accordance wth the separate affiliate 
structure established” in the SBUAmeritech Merger Order. In turn, the SBUAmeritech Merger 
Order Condition I imposed restdctions on the sharing of OI&M services between the advanced 
services affiliate and the BOC or other sffiliates. Under the merger condition, SBC was required 
to operate its advanced s e m w  afEihate m accMdance with requmments govemmg 
interexchange affiliates under section 272, including section 272(b), with certain exceptions, as 
interpreted by the Commission as of August 27,l  999.’12 Therefore, SBC seeks modification of 
the merger condition and clarification of the forkarance order because elimimhon of the OI&M 
sharing prohibition in the Coznmission’ s rules would not automatically eliminate the OI&M 
restrictmns in the condrtmns of these orders. SBC argues that, for the same reasons that thc 

lo’ 47 C F R 5 53 203(=)(1) 
’Os see, e g , Ameneatel Comments at 9- 13, ATdZT Commmt~ 8f 10-2 1 ; AT&T Reply & 4-7 

‘09 See, e g , ATgLT Comments at 17 

‘lo See, cg., Amencatel Comments at 9-13, AT&T Comments at 10-21, BellSouth Comments at 14-16, west 
C O ~ & S  ai 13, SBC Comments at 6, WSTA Comments at 4, ATBtT Reply at 4-7, BellSouth Reply at 15- 17, SBC 
Reply at 3-7 
11’ See SBC febtmn at 25-27 

See sBcAmer&ch Merger Or&, 14 FCC Rcd at 
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OI&M s h m g  prohibition should be eliminated under section 272@)(1), the Commission should 
eliminate the OT&M restriction in these conditions. 

34. In this Order, we grant SBC’s request that we modify the SBCLAmeritech Merger 
Order condition regardrng Ol&M sharing between the advanced services f i l iate  and the BOC 
or other affiliates as it has been incorporated through the SBC Advanced Services Forbearance 
Order. Specfically, we modify the SBC Advanced Services Forbearance Order to the extent 
that the separate affiliate condition of the forbearance granted in that Order mcluded the OI&M 
restriction contained in the SBC/Amenrech Merger 
from these conditions sought by SBC 
Forbearaxe Order, ATkT argues that, “dthe Commission were to waive any aspect of the 
advanced services separate olffiliate requirement hpsd in the ~c /Rmentech  Merger &dw, 
SBC would no longer” be compIyhg wth the separate &hate condition of f0-e.’” 
Further, AT&T argues that the Conmussion expressly rejected SBC’s arguments 111 favor of 
lesser safeguards as a forbearance condihon 

AT&T and Spmt oppose the relief 
For example, with regard to the SBC Advanced Services 

35. For reasons consistent with those discussed above with regard to section 
272(b)(I 1’s OI&M shmng prohibition and the reasons discussed in the SBC Advanced Servrces 
Forbearance order, we are persuaded that we should also eliminate the OI&M restriction to the 
extent that it is a conditmn of forbearance granted in the SBC Advanced Sewzces Forbearance 
Order The OI&M restriCtion adoptsd in the SBUAmentech Merger &der was implemented to 
guard against the same potend anficompetitwe conduct by the merged entity that the OI&M 
shanng prohbition under our d e s  was designed to prevent in the context of section 272 
affiliates. Indeed, the OI&M restnction for the advanced services &liate under the merger order 
was less restrictwe than the 01&M shanng prohbition for section 272 abates, Specifically, the 
merger condition expressly allowed the BOC to provide OI&M services to the advanced services 
affiliate, whch was prohibited under the rules for section 272 affiliates.”’ In this Order, we 
eliminate the more onerous rules for section 272 affiliates We conclude that it would be 
inconsistent to eliminate the O W  sharing prohbitmn in our rules but maintain the lesser 
01&M restriction as a cundition of forbearance when the condition rested on p a d e l  analysis of 
the r isks of anticompetitive conduct. Because we conclude that the cosfs outweigh the benefits 
of the OI&M sharing prohibibon, the costs of the Ol&M forbearance condition must logically 
outweigh its benefits.’” 

- 

See SBC AbuancedSemces Forbearance Orah, 17 FCC Rcd at 27003,27008, paras 5,13 

&E AT&T Comments, CC Docket Nos 9 6  149,!J8-141 at 12-1 6 (filed July I ,  2003) (ATBCT Merger 

ATkT Merger Modification Comments at 14 

See id 

See S3CXAmeritech Merger Order, 14 FCC Rcd at 148606 1, paras 364-65 

We note that hs modifmhon IS necessary to aUow SBC t~ realm fully the benefits of elmntmg the 

‘I4 

Modificat~on Comments), Spmt Comments, CC Docket 98-141 at 1-2 (filed July 1,2003) 
11s 

116 

117 

‘I* 

OIstM sharlng prohbition 

22 

- .  



Federal Communications Commission FCC 04-54 

36. We M e r  conclude that eliminating the OI&M resmction from the separate 
affiliate forbearance condition does not alter the outcome of our forbearance d y s i s  Fmt, we 
find that, even without the O M M  restriction, the application of tariff regulation to SBC’s 
advanced services operahons is not necessary to ensure that “charges, practices, classificatmns, 
or regulations 
Because SBC and ASI will be required to comply wth all other cunditmns, including the affiliate 
transactions rules and nondiscrimination requirements, we conclude that the separate affiliate 
structure wthout the O I t M  restriction will serve the purposes the Commission envisaged in the 
SBC Advanced Services Forbeoronce Or&, and therefore, tariffregdation is not necessary 
within the meaning of the first forbearance criterion. Second, we frnd that application of tariff 
regulation to SBC’s advanad services operations is not necessary to easure the protection of 
consumers,’” to the extent that SBC complies with all condhons outlined in the SBCAAmced 
Services Forbearunce Order other than the OI&M restridon. We continue to believe that the 
separate affiliate structure will safeguard comumers’ lntertsts within the meaning of the second 
forbearance criterron, and indeed, we expect co~~sumers to benefit from increased competition 
based on quality of servlce and resultmg from efficiency gains m SBC’s operations Third, we 
find that, wthout the OIgiM restriction, forbearance h m  applying the tariff qukernents to 
SBC’s advanced services operations wll continue to be consistent wth the public interest to the 
extent that SBC complies with all other condltions.12’ Specifically, we conclude that, by alhwng 
AS1 to compete more effectively based on quality of service and improved efficiency, 
forbearance “will promote competitive market conditions,” inciudmg “enhance[d] competition 
among prowdm of telecommmcatmns seryices.”’” 

are just and reasonable and are not unjustly or unreasonably discrminatory.”llg 

37. We recogme, as AT&T notes, that the Commission rejected SBC’s arguments 
that “lesser safeguards would suffice in the event it were to change i t s  affiliate stmctue and ways 
of dealing with its advanced m c e s  customers.”’t3 The Commission, however, mje~ted SBC’s 
argument m the context of a umlakral change to the affiliate structw made by SBC By 
contrast, here, we, not SBC, are adopting a change to the cundibons after full notice, comment, 
and consideration of the underlying issues, Moreover, the Commission expressly stated that it 
was considering only SBC’s affiliate structure as it existed at that time and would not consider 
various hypothetical structures.’” The Commission did not conduct a forbearance analysis wth 
regard to the separate affiliate structure under consideration here, specifically a structure that 
continues to comply wth all other conditions of forbearan- with the sole excephon of the 
01- restriction, Here, we have applied the forbearance cntena to the structure presented UI the 
SBC Petition, and we find that SBC continues to satisfy the statutory cnteria for forbearance 

‘Ig 4 7 U S C  0 I6OCaMI) 
Iz0 ~ e e  47 u s c 8 160(ax2) 

See47 U S C $160(a)(3) 

47U S C  4 160@) 

SEC Advanced Servrces Forbearme Or&, 17 PCC Rcd at 2701617, para 30 

See SEC Advanced S m t m  Forbearance Or&, 17 FCC Rcd at 27008, para 13 Iu 
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from the tariff requirement to the extent that it complies with all remaining conditions of the SBC 
Advanced Services Forbearance order We emphasize that this modification does not af€ect in 
any way other con&trons in the SBC Advanced Services Forbearance Order and SBC must 
continue to comply fuIly with those conditions in order to continue to enjoy the relief granted in 
that order 

38. SBC and BeIIsouth Forbearance Petitions. Fmally, we dismiss the forbearance 
petitions filed by SBC and BellSouth seeking forbearance from the OI&M sharing prohbItmn 
because the pehtions are moot in light of the m o n  we take this Order Is Specifically, SBC 
and BellSouth sought forbearance from the application of the OWM sharing prohibition, sectmns 
53.203(~1)(2)-(3) of the Commssion’s rules. In h s  Order, we eliminate those d e s  Because 
SBC’s and BellSouth’s petitmns seek forbearance from rules that will no longer mst, then 
petitions are moot. 

IV. CONCLUSION 

39. For the reasons discussed above, we conclude that the OI&M sharing prohibition 
is not a necessary component of the statutory requirement to “ o p t c  independently” and is an 
overbroad means of preventing cost misallocation or discriminahon by BOCs agamst unafliliated 
nvds, Therefore, we hereby eliminate sections 53.203(a)(2)-(3) of the Commission’s d e s .  We 
further conclude that we should retam the prohibition against joint ownership by BOCs and thew 
section 272 affiliates of switching and transmission Eacilities, or the land and buildings on whch 
such facilities are located In additmn, we dismss pehtions filed by SBC and BellSouth seeking 
forbearance from the OI&M sharing pmhbition Finally, we grant SBC’s request for 
modification of the SBUAmerifech Merger Order conditions related to OI&M s m c e s  to the 
extent that these merger conditmns are incorporated mto the conditions of the SBC A h n c e d  
Sentices Forbearance 

V. PROCEDUIUL MATTERS 

A. Final Regulatory Flexibility Certification 

40. The Regulatory Flexibility Act of 1980, as amended (’WA),’” requires that a 
regulatory flexibility analysis be prepared for notice-and-comment rulemaking proceedmgs, 
unless the agency certifies that “the rule will n o ~  If promulgated, have a significant economic 
impact on a substantial number of small entities.”’2B The RFA generally defines the term “small 
- 

See gemally SBC Petition, BellSouth Petloon As noted above, the Bureau has h a d y  dismlssad Qwest’s 
forbearance petltlon See n 2 1, supra 

Pursuant to sections I 103(a) and 1 427(b) of the Commlssim’s d e s ,  we fmd good =use for thu order to 
be effectwe upon publication m rhe Federal Register because the Order relieves reztnctlons upon earners under our 
exismg rules See 47 C F R 40 1 103(a), 1 427{b) 
12’ 

Regulatory Enforcement Fauness Act of 1996 (SBREFA}, Pub L NO 104-121, Title 11, 1 10 Stat 857 (1996) 
See 5 U S C 4 603 The RIA, see 5 U.SC 46 601-12, has been amended by the Small Busmess 

5 U S C ~ 6 0 5 ( b )  
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enwy’’ as having the same meaning as the terms “small busmess,” “ s d l  orgammon,’’ and 
“smalk governmental jurrsdiction ’’lzp In addihon, the term “small business” has the same 
meaning as the term “ s d l  business concern’’ under the Small Business Act.”’ A “small 
busmess concern” IS one which (1) is independently owned and operae; (2) is not dominant ~fl 

its field of operation, and (3) satisfies any additional cnteria established by the Smdl Business 
Administration (SBA}.13’ 

4 I .  In the Notice, we sought comment generally on whether we should modify or 
elirmnate the rules adopted to implement the ‘‘operate independently” requirement of section 
272(b)(1) of the Act.132 Specifically, we sought comment on whether the Ol&M sharing 
prohibihon is an overbroad means of preventing cost rnidlocation or discrimination by BOCs 
against d l i a t e d  r~vals . ’~~ We also sought comment on whether the prohibition agsinst joint 
ownership by BOCs and their sectmn 272 affiliates of swtching and transmission facilities, or 
the land and buildings on which such facilities are located, should be modified or eliminated 1M 

42. The Order eliminates the OI&M sharing prohibition, under sect~ons 53 203(a)(2)- 
(3) of the Comssion’s d e s ,  because the Commission finds that it is BUI overbroad meam of 
preventing cost misallocation or discnmmtion by BOCs against unaffiliated rivals.’35 Furthtr, 
the Order retains the prohibition against joint ownership by BOCs and their sechon 272 afEliates 
of swtching and transmission facilities, or the land and buildings an which such facilities are 
located, under secbons 53.203(a)(l) of the Commission’s d e s  136 

43 The rules adopted m this order apply only to BOCs and their sectmn 272 
affiliates. Neither the Commission nor the SBA has developed a small business size standard 
specifically applicable to providers of incumbent l d  exchange Service and interexchange 
m c e s .  The closest applicable SEX standard under the SBA rules is for Wired 
Telecommunkahons Carriers.”’ This provides that such a carrier is small entity if it employs no 
more than 1,500 ernployee~.’~’ None of the four BOCs that would be affected by amendment of 
- 

12’ 

130 

Buslness Act, 15 U.S C 5 632) Pursuant to 5 U S.C. 4 &I1 (3), tbe statutory definit~on of B small busmess appIies 
“dunless an agency, after c~llsulfiifion wrth the Office of Advocacy of be Small Business Admmstdon and after 
o p p m r t y  for public comcnt,  cstabhshes one or more d e ~ t i o n s  of such ttrm which arc appropriatt to the 
activrties of the agency and publishes such defiluton(s) u1 the Federal Regrster ” 

13’ 1 5 U S C  §632 

5 U S C 9 60116) 

5 U S C 4 60 l(3) (lncorporatlng by reference the defmtitlon of “small-busmess concern” IXI the Small 

47 U S C. 4 272(b)(1) 

47 C F R 5 53 203(&)(2)-(3) 

47 C F R 6 53203(a)(l) 

47 C F R 0 53 203(a)(2)-(3) 

47 C F R $53 203(a)(1) 

13 C F R $121 201, NAICS code 5 171 10 

Id 

133 

13‘ 

136 

13’ 
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these rules meets this standard We next turn to whether any of the section 272 afIiliates may be 
deemed a smal l  entity Under SEA regulation 12 1.103(a)(4), “SBA counts the , . . employees of 
the concern whose size is at Issue and those of all its domestic and foreign affiliates . . in 
determining the concern’s s 1 ~ e . ” ’ ~ ~  In that regard, we note that, although sectm 272 affiliates 
operate independently h m  their filiated BOCs, many are 50 percent or more owned by their 
respective BOCs, and thus would not qualify as small entities under the applicable SBA 
regulahon Moreover, even if the section 272 affiliates were not “Bliates” of BOCs, as 
defined by SBA, as many are, the Comss ion  estunates that fewer than fifteen section 272 
affiliates would fall below the size threshold of 1,500 employees. PmticularIy in light of the fact 
that Comrmssion data indicate that a total of 261 companies have reported that their primary 
telecommumcations service activity is the provision of interexchange ~ewices,“’ the fifteen 
section 272 affiliates that may be d l  entihes do not const~tute a “substantial number.’’ 
Because the rule amendments directly affect only BOCs and semon 272 afiihates, based on the 
foregoing, we conclude that a substantial number of small entities will not be affected by the 
rules 

44 Therefore, we certify that the requirements of the Order will not have a significant 
economic impact on a substantial number of small entities. 

45. The Commission wll send a copy of the Mer, including a copy of this F u d  

In addition, the Order and this final certification will be sent to the Chef Counsel 
Regulatory Flexibility Certification, in a report to Congress pursuant to the Congressiod 
Revlew Act 
for Advocacy of the SBA, and will be published in the Federal Register 

E. Final Paperwork Reduction Act Analysis 

46 a s  Report and Order does not contain i n f o d o n  collection(s) subject to the 
Paperwork Reduction Act of 1 995 (PRA), Public Law 104-1 3, 

VI. ORDERMG CLAUSES 

47 IT IS ORDERED that, pursuant to sect~ons 2,4(iM), 272, and 303(r) of the 
Communications Act of 1934, as amended, 47 U.S.C. §§ 152,154(i)-(j), Z72,303(r), the Report 
and Order IS ADOPTED. 

48 IT IS FURTHER ORDERED, pursuant to sections 4(i), 10,272, and 303(r) of the 
Commmcations Act of 1934, as amended, 47 U S.C. 80 154(i), l60,272,303(r), that the 

13’ 

I4O 

’‘’ 
SeTvrce at Tabla 5 3, page 5-5 (Aug 2003) T h i s  source uses data that are current as of December 31,2001 

13 C F.R 5 121 103(a)(4) 

See 13 C FR 4 121 103(c) 

See FCC, Wrrelme Competition Bureau, Industry Analysis and Technology Dimion, Zhwj m Telephone 

See 5 U S C 6 Sr>l(aXlMA) 

See 5 u s C 8 605(b) 

142 

Iu 
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pebhons for forbearance filed by BellSouth and SBC with respect to their operating, installation, 
and maintenance functions AFE DISMISSED as moot 

49. IT IS FURTHER ORDERED, pursuant to sections 4(i), q), 214(a}, 214(c), 309, 
and 3 IO(d) of the Communications Act of 1934, as amended, 47 U.S C $8 154(i), 1546), 214(a), 
21 qc), 309,3 1 O(d), that the petihon for mdfication of the SBCAmwifech Merger Order filed 
by SBC IS GRANTED to the extent stated herein 

50 IT IS FURTHER ORDERED, pursuant to sections 1.103(a) and 1 427(b) of the 
Commission’s rules, 47 C F R $8 1.103(a), 1 427(b), that this Report and Order and 
Memorandum Opinion and Order SHALL BE EFFECTIVE upon publicahon of the Report and 
Order in the FEDERAL REGISTER. 

5 1. IT IS FURTHER OFtDERED that the Commission’s Consumer and 
Governmental Affars Bureau, Reference Information Center, SHALL SEND a copy of this 
Order, including the Final Regulatory Flexibility Certificahon, to the Chef CounseI for 
Advocacy of the Small Business Admimstration. 

FEDERAL COMMUNICATIONS COMMISSION 
\ 

Marlene H, Dortch 
Secretary 
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APPENDIX - FTNAL RULES 

PART 53 of Title 47 of the Code of Federal Regulations is amended as follows: 

PART 53 - SPECIAL PROVISIONS CONCERNING BELL OPERATING COMPANIES 

1. Section 53 203 is amended by removing paragraphs (a)(2) and (a}(3), and 
redeslgnatmg paragraph (a)(l) as paragraph (a) as follows 

3 53.203 Structural and transactional reauirements. 

(a) Operational independence. A section 272 affiliate and the BOC of which it is an 
affiliate shall not jointly own transmission and swtchmg facilmes or the land and bluldings 
where those facilities are located 

***** 

2s 
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SXPARATE STATEMENT OF 
CHATRMAN MICHAEL K. POWELL 

Re Section 272@)(1) ’s “Operate Independently” Requirement for Section 272 
Afiliates, Pehhon of SBC for Forbearance porn the Prohibition of Sharing 
Operating, Iptstullation, and Maintenance Functions under Sections 53.203 (a) (2) 
and 53 203 (a) (3) of the Commission ’s Rules and Mudijcution of Upwutt ng, 
Installation, and Maintenance Conditions Contained in the SBUAmeritech 
Merger Order, Perition of BellSouth Curpuration fur Forbearance fium the 
Prohibirron of Sharing Wratzng, Installation, and Maintenunce F~nctroprr 
Under Section 53 203(a)(2)-(3) of the Commission’s Rules, Review of Regtihimy 
Requlrements for Incumbent LEC Broadband Telecornrnunicutiom Services, 
Repurt and Order in WC Docket No 03-228, Memorandum +inion and Order in 

CC Docket NOS 96-149, 98-141, 01-33? 

Regulators bear an important obligatron to retire rules that no longer serve then 
intended purpose. Today’s Order is faithful to that charge. This item eliminates the 
unnecessary and costly prohibition on certain types of sharing between Bell opmting 
cornparues @c>cs) and &their separate affiliates.’ In this instance, the items frnd the costs 
of prohbitmg BOCs h m  s h g  operations, installation and maintenance (DTBtM) now 
outweigh the purported benefits Moreover, other, less intrusive rules already minimize 
the risk of discriminatmn and cost misallocation by the BOCs As a result, the tune for 
reqllurng the prohibition on OI&M sharing has passed 

Significantly, today’s order does not represent an exercise of our forbearance 
authority Instead, the Commission has fulfilled its obligahan to reexamme the 
Communrcations Act in light of our experience and marketplace changes. Whrk I am 
pleased that the Comrmssion has acted, I also beheve that this Commission could have 
achieved thrs prO-com@itive result through the use of our forbearance authority. Meed, 
as Commissioner Abemathy rightly pomts out, a forbearance approach would have 
avoided any tension between today’s achon and past Comrmssion Orders on t h ~ s  subject. 
Nonetheless, I am pleased that the Commission has moved to update our rules and 
appreciate the support of my colIeagues XI this proceedmg. Consuinm benefit when 
providers can direct resources away from complying with unnecessary regulations and 
toward competmg in the marketplace 

’ 47 C F R 5 53 203(aX2)-(3)- 
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SEPARATE STATEMENT OF 
COMMISSIONER KATHLEEN Q. ABERNATHY 

Re - Section 272(b)(l) s “Operate Inclependently ” Requirement for Section 272 
Afdiates, Petition of SBC for Forbearancefiom the Prohibition of Shuring 
Operating, Installation, and Maintenance Functions Under Sectiom 53 2Q3(a) (2) 
and 53,203(a)(3) of the Commission ‘s Rules and Modifiution of Operating, 
Imtailatim, and Muintenance Conditions Cuptrained in the S3UAmeritech 
Merger Order, Petition of BellSouth Curp for Forbearance &urn the Prohibition 
of Sharing Operating, Installation, and Muintenance Functions Under Section 
53.203(~)(2)-(3) of the Commission’s Rules, Review of Regulatory Requirements 
for Incum bent LEC Broodband Telecommunicatiom Services, Report and Order 
and Memorandum Opinion and Order 

I support the Commission’s decision to elminate the prohibition on the s h m g  of 
opmtmg, installation, and maintenance functions by Bell operatmg compames and their 
af€ihates (the “OWM rule”) I believe the costs of the OI&M rule clearly outweigh its 
h e f i t s  If the Bell companies are going compete effectwely in the market for long- 
distance services, including enterprise broadband services, they cannot be required to 
duplicate functions unnecessarily. The OT&M rule is not necessary to prevent 
anticomp&tive conduct because we have preserved the prohibition on joint ownership of 
transmission and swtching facilhes and also maintained various non-strwtwal 
safeguards. These safeguards include the requirements to conduct all transactions at 
arm’s length and to disclose the details of such transactions on the Internet, as well as 
obligation to make OI&M m c e s  avadable to d i h a t e d  rivals on a nondiscrirmnatory 
baas. These measures are suf5cient to ensure that the BOCs “operate independently” 
f h m  them long-distance fihates,  as the statute reqlures (until this reqwement sunsets 
pursuant to section 272(f)) 

My only concern is the tension between this Order and the Commission’s recent 
deasm rejectmg a request for forbearance fram the 01- rule.’ Today, the 
Commission correctly concludes that the OI&M rule 1s not compelled by the language of 
sechon 272P)jl); we are free to abandon it since other safeguards are sufficient to ensure 
that a BOC and its longdstance affiliate “operate independently.” See Report and Order, 
7 7 Four months ago, however, the Commission reached the opposite conclusion. The 
Commission held that sectmn lO(d) precluded us h m  forbearing from the OI&M rule, 
on the theory that the rule was a ‘‘requmment’’ of section 27 1 and that seaon, in the 
Commission’s view, has not yet h e n  “fully implemented” (despite the fact that V m o n  
had already been granted section 271 authority in each of its states)? As my dissent 
pointed out, m c e  the OI&M rule is not in fact a 4kcpk.tnat” of section 271, section 

Petition of Veruon for Forbearancefrom the Prohibition of Sharing Opevatmng, htdlatton, a d  
Maintenance Functions Under Seciron 53 203(a}(2) of the Cornmlssrm’s Rules, Memorandum Opmion and 
Order, 18 FCC Rcd 23 525 (re1 Nov 4,2003) (OI&M F o r b m e  Dental Order) 

* OI&.MFarbemance Denul order, 18 FCC Rcd at 23527, 8.  
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1 O(d) posed no bar to forbemam, %le I am pleased that the Commission has now 
come around to recognize that the OI&M rule was but one choice among a range of 
permissible safeguards, I believe we should expressly overrule the earlier interpretation 
The damage has been effectively undone in this context (since the rule change obviates 
the need for forbearance), but the Commission’s erroneous conclusion that it cannot 
forbear from any rule adopted pursuant to section 27 1 or 25 1 (c) prim to “full 
implementation” of those sections - even where the d e  is not compelled by the 
statutory text - could prevent us from t a h g  appropate deregulatory actmn in future 
proceedings 
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STATEMENT OF 
COMMISSIONER MICHAEL J. COPPS, 

CONCURRING 

Re Seclion 272(a)(i) ’s “c)perute Independently Requirement for Section 272 
Afihates (WC Docket No 03-228, CC Docker Nos 96-149, 98-141, 01 -33 7) 

In Section 272, Congress required Bell companies to provide long distance 
m c e s  though a separate affiliate. Uder the statute, the affiliate must maintam separate 
books, records and accounts; have separate officers, d u e c t m  and employees; and must 
conduct all business with its parent on an a m ’ s  length b w ,  wth transachons reduced to 
mting and available for public inspection. A separate afNiate may not obtam credit 
under condihons that permit creditors to have recourse to its parent. Bell companies are 
prohibited from discrimmating between their own a h a t e  and otha entities in the 
provision of services. This is a sldcingly detailed list of obligations. Congress required 
every one of them in the Communications Act None are negotiable. AH must be 
vigorously enforced. 

Congress also required that the separate affiliate “operate independently” from its 
Bell company parent. As the Commission suggested as far back as 1996, this phrase is 
more ambiguous than its counterpart requirements III Sectron 272. As a result, the 
Commission came up wth two d e s  to implement its meaning. The Commission 
eliminates one of these rules today-the reqwrement that &hates provide separate 
operation, installation and rnamtenance funchons. I support today’s action because I do 
not believe that the statute compels thk particular OI&M requiremat. 

I limit my support to concurring because I believe that with the removal of this 
kmd of structural safeguard, it is the right tune to consider a non-stmctwd safeguard, 
namely, special access performance metrics. It was more than two years ago that the 
Comrmssion mtroduced this idea with unanimous support. Special access services are 
crit~ca! to the business tekcommucations economy. This p m p d  could be a tool to 
mure quality aud nondiscnmitlatory Service Instead it is gathering dust on the 
regulatory shelf I hope the Commission will undertake et re-examination of its special 
access policy as the logical complement to the step we take here. 
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STATEMENT OF 
COMMISSIONER JONATHAN S. ADELSTEIN, 

CONCURRING 

Re Section 2 72@) (I) s ‘‘Operate Independently” Requirement for Section 
272 Afiltates, et 01, Report and Order in WC Dock1 No 03-228, 
Memorandum Upinion and Order in CC Dockt Nos 96-149, 98-1 41, 01-33 7 

I concur UI this Order on the belief that the complete prohibihon agahst sharing of 
operating, installation, and maintenance (OI&M) services is not necessary based on th is  
record, while retenhon of the joint ownership prohibition is. 

Through section 272, Congress required a separate affiliate and imposed structwd 
and transactional requrrements between a Bell operating company (BOC) and its long 
distance affiliate, requltlng such separatmn for a minimum of three years. Congress did 
not, however, explicitly specify how the affiliate was to “operate mdependently” from the 
BOG The Commission adopted the particular rules at issue here to give m m m g  to the 
“operate independently” statutory directive. 

The lifting of structural protechons is not a trivial matter. In this case, 
nevertheless, I am persuaded by this record that the complete prohibition on s h g  of 
OI&M sewices is no longer necessary, A complete ban on such sharing is not statutorily 
mandated, and the record suggests that concerns against cost misallocation and 
discrimination in both price and performance can be addressed effectwely in other ways. 

Without question, the sharing of OI&M services between a BOC and its section 
272 filiate will result in measurable efficiencies. A complete OI&M restriction rmposes 
costs and dmes the economies of scale and scope mherent in the integration of some 
semces. Allowing O E M  sharing will enable the BOCs to make better use of their 
dedicated and experienced wmkforces. On an inkgated basis, the BOC local exchange 
companies’ many office and field technicians could perform the same work more 
efficiently. 

It is crihcal, however, that revising our rules to permit OI&M sharing not sacrifice 
the important goals of preventrng improper cost allocation and discrimination, both in 
prrce and performance, by a BOC and its sectlon 272 affiliate. I place heavy reliance on 
the BOCs’ full compliance with the other statutory and regulatory s a f e p d s ,  including 
the nondiscrimination provisions, the biennial audit and other public disclosure 
reqmments, separate governance and arm’s length dealmgs, and accounting protechons. 
Full compliance wth these other safeguards Will go a long way toward protecting 
compehtors and the public 

1 would have lked to have seen more adyhcal depth to ths item, however. For 
example, we could have exammed more specifically the services at issue to understand 
theit operational impact or whether to draw any distinction between back office personnel 
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and systems, as the shanng of systems may cause greater concern We also have more 
direct experience with the sechon 272(d) audits and underlying perfoxmance data than 
what IS reflected in the item I would have lked for that audit experience to have shed 
further light on the sufficiency of the other protections. In addition, I would have 
exammed the relationship between special access perfomce measures and the issues 
implicated h h s  item. The Commission opened a proceeding on special access 
performance measurements more than two years ago3 and I would have considered that in 
tandem with today’s action 

These concerns, however, do not lead me to disagree with the sharing of OI&M 
services and the benefit of better worldorcc utilization. Mer, 1 concur insofar as I 
would have examined in greater depth the semices at issue and assured that any potential 
gaps in safeguards were fully addressed through protections such as special access 
perfomance measurements. 


